ISSN 2321-4333

FIMT LAW JOURNAL
Vol. V, Issue No. 1, 2022

Editor
Prof. M. Afzal Wani

WAGEME,
o« Te

-, °
AIRF1eY

Asifea aratiaaeg

WSTITUTE o)
\d
4907000

School of Law
Fairfield Institute of Management & Technology
FIMT Campus, Bijwasan Road, Kapashera,New Delhi-110037
(INDIA)



Founder and Chairman
Shri V K Nangalia Bhardwaj

Patron
Dr. Nalini Joshi

Editor
Prof. M. Afzal Wani

Assistant Editor
Swati Pandita

Editorial Board

Prof. Yubaraj Sangroula
Kathmandu School of Law,
Nepal

Prof. Kehkasha Daniyal
Jamia Millia [slamia University,
India

Prof. Towhid Islam
University of Dhaka,
Bangladesh

Prof. Kavita Dhull
Mabharishi Dayanand University,
India

Editorial Committee

Prof. S. P. Singh
FIMT School of Law, India

Prof. B. R. Saini
FIMT School of Law, India

Malvika Sharma
FIMT School of Law, India

Ravi Prakash Vyas
Kathmandu School of Law, Nepal

Dr. Shalini Kumar
IQAC Coordinator, FIMT, India

Akriti Mehra
FIMT School of Law, India

Circulation Manager
Manish Jha

Production Manager
Madhvendra Abhinandan



ISSN 2321-4333

FIMT LAW JOURNAL

Vol.V, IssueNo. 1, 2022

Editor
Prof. M. Afzal Wani

- <
A TN A

Aefea ey
School of Law
Fairfield I nstitute of Management & Technology
FIMT Campus, Bijwasan Road, K apashera,New Delhi-110037
(INDIA)



Thisvolumeshould becited as. Vol.V, FIMTL JlIssuel, 2022

| SSN: 2321-4333
Published By : FIMT, School of Law, New Delhi, India

Copyright  : FIMT, School of Law, New Delhi, India

All rightsreserved. No part of this publication may be reproduced,
stored inretrieva system or transmitted in any form or by any means,
electronic, mechanical, photocopying, recording or otherwisewithout
prior permission of the publisher. The publisher shall aso not be
respong blefor any views/opinion expressed herein and author(s) solely
shall beliablefor thesameor of any kind of plagiarism.

Addressfor Correspondence
Editor
FIMT LAW JOURNAL
Fairfied Ingtitute of Management & Technology

FIMT Campus, Bijwasan Road, K apashera,New Delhi-110037
(INDIA)



Chairman’sM essage

Itisamatter of immense pleasureto put thelatestissueof FIMT Law
Journd, April 2022 inthe handsof our respectful and responsiveresders.
It isreally quite appreciable that many of them are cooperative in
suggesting themesfor the conduct of research and publication through
thisjournal. That istruly our valuabletreasure and strength to grow
further to fulfill the expectations of the country. The present issueis
carrying entrieson important aspects of legal education scenariowith
NEP2020in context along with piecesbroadly relating to criminal law,
consgtitutional law, human rights, law and gender, arbitration and other
topics. Theseareprovidingideasfor nationa devel opment, law teaching,
advocacy, policy framing, legidation, judging, public administration,
diplomacy, system-management, regul ation of technology and artificia
intelligenceand socid reform. | wishthejournal to contributeto nation-
building asarich think tank by projection of well researched factual
Stuationsand viableideas and recommendations.

| am grateful to the Patron, Editor and editorial board of thejournal for

their effortsin bringing out thisissue of thejourna . Further suggestions
from anyonefor improvement are most welcome.

Thanks.

V. K. NangaliaBhardwa,
Chairman, FIMT






From Editor’'sDesk

TheFIMT Law Journal isabiannual peer reviewed law journal, an
inspirational ventureto create and provide spaceto law researchers
and explorersfor putting across the opinionsand knowledge of law for
thebenefit of al and augmentation activitiesof creation and innovation.
Itisaccordingly devoted to publication of articleson awide range of
legal issuesincluding commentson | egidlation, case comments, book
reviews, research reports, etc. Thus, through thisjournal we seek to
craft avital stagefor building abody of high quality erudition onlegal
anddliedissues. Itisinthiscontext that thisissueof FIMT Law Journa
addressessomeof themost pressing issuesrel ated to policy and research
onlaw andinterrelated aspects, both on Nationa and International level.
Many academicians, scholars, and advocates have enriched this
publication by contributing their papers.

Thisissuecarries 17 papersthat areinlinewith thefocusof theedition.
It outlinesthe ambitions of NEP 2020 with respect to legal education
and draws comparisonsin evolution of legal education and pedagogy
over the past few decades. It offers several suggestionsand potential
solutions towards reforming the legal education. Constitutional
perspective of formationsin villagecommunity with referenceto 73rd
and 74" amendment isincluded in thisissue. Examinationin detail is
dealt with to cover the Syrian legal framework around prohibition of
chemical weapons suggesting stricter punitive sanctionsincase of their
useinanoninternationa armed conflict. About ADR it analyseswhether
arbitral tribunashavethe power to punish for contempt of court under
Arbitration and ConciliationAct, 1996. One paper arguesthat thelinking
of Aadhar withthee ectord roll will dlow the statetointrudetheprivacy
of itscitizensandisviolativeof Article 21.

Theimpact of GST on thetextileindustry of Rajasthanisdiscussed
taking into cons deration opinion of expertsand court judgments. About



socid andlega combine, thisissueexploreswhether Indiahassufficient
legal recourseto addressfa serapeaccusationsand if they areeffective
and suggest accordingly. And examinesin detail the discrimination,
subjugation and, violenceinflicted onwomenin conflict areas. It also
explorestheroleof internationa organizationsin dedingwith thisissue.
What entailsin theright to marry and challengeswith respect to inter-
caseand inter-religiousmarriagesisanimportant projectioninthejournd.
From corporate law an analyseshow SEBI regul atesthe I ndian stock
market, tracesthe recent reformsand suggestsimprovementshas been
given. Theother inclusionsare: the competence of legidationsdealing
with Tiger trafficking with thehel p of recent precedents; theliability of
aviationindustry towardsitspassengersin case of death mid-air, lossof
baggage, and cancellation or delay of flights; if Indianlawslike GST Act
(2017), Hindu Succession Act(2005), Army Act(1950), Maternity
Benefit Act(2017), MinesAct(1952), Transgender Protection Act(2019)
aregender neutral or biased towardsaparticular gender; the concept of
socid justiceinthe Congtitution and examinestheintent and application
of provisonsof preamble, equality, non discrimination, equa opportunity
and directive principlesin Indian context; the power vested in Foreigner
Tribuna sunder the congtitution andissuesand chalengesintheir working;
and acomparativeanayssof the sentencing policy inIndiawith respect
to sentencing policy intheUnited Satesof Americaand United Kingdom,
especidly the precedents set by Supreme Court over the past few years.
| sincerely appreciateall the contributorsfor their effortsand heartily
congratulatethem for their endeavorsin the devel opment of theoretical
and empirical legal research. | expressmy deep gratitude to members
of theeditoria board and peer reviewerswhose deep knowledge and
experiencehavehe ped bringing out thisissue. Aboved| | an grateful to
the Management of the Fair Field Institute of Management and
Technology for their gracious support to all academic pursuit of the
Indtitute.

Prof. (Dr.) Afzal Wani
Editor
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NEW GENERATION OF LEGAL EDUCATIONAND
IMPERATIVESOFTIME CHANGESAND THE NATIONAL
EDUCATION POLICY 2020

Prof. M. Afzal Wani®

Abstract

“ Children are the future, educate them well and let them lead the
way” . Every few years a new education policy comes into effect.
The last one was introduced in 1986 with plan of action in 1992.
NEP 2020 is a significant shift over its predecessor. The author in
the first part discusses in detail interlink between Sustainable
Development Goals and education. The second part outlines the
ambitions of New Education Policy, 2020 with respect to legal
education. How a halistic evol ution of pedagogy in legal institutions
is required due a change in employment landscape. In the third
part, author examinesthe origin and devel opment of law asa career
option, and the influence of scientific advancement & cultural
history on its systematic growth through centuries. In the end, the
author deliberates about how the law has been amended time and
again to keep up with the scientific and technol ogical advancements
in the society and suggests that legal institutions should broaden
the horizon of their teaching to include new disciplineslikeartificial
intelligence, infor mation technol ogy, genetics, etc.

Keywords: NEP 2020, Legd Education, Scientific development, Legal
Pedagogy, Law Universities.

Per spective
Educationisbasicto attain full human potential and devel opment of an
equitable, unbiased, reasonable, and just society, and creating an edifice

*  Professor of Law and Ex-Dean, University School of Law and Legal Studies,
GGS I ndraprasthaUniversity, Delhi-78; m_afzalwani @yahoo.co.in
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for promoting nationwide progressand enlargement. Thekey to India's
sustained way up and leadership at homeand on theglobal juncturein
requisites of economic augmentation, collective justice and equal
opportunity, scientific progression, national integration, and cultural
safeguarding isan earnest devotion to providing universa right of entry
and accessto quality education. Theissuefor cool considerationisthat
doesthenation not requireauniversa high-quality educationwhichis
the primary and best way forward for awakening and enabling therich
talent of the country to endeavor for themultiplication of resourcesand
their utilization for the excellence of theindividual, thefairnessinthe
society, thejust order inthe country, and the cooperation in theworld.
Thefutureisfor the nation which hasthe best of thetalented youthin
maximum proportionsasmay becounted at theglobd level. Thus, India,
asisgoing to havethe highest popul ace of young peoplein comparison
to the nations world over in the next decade, the most important
commitment of al governmentsshould beto build capacity and to provide
accessto high-quality educationa opportunitiestodl peopleinthecounty.
They must havethevisionand potentia to determineand establishthe
futureof Indiawith globally notable standards. Thisiswhat congtitutes
the basi c thought behind India’sNational Education Policy 2020.

Takeninaglobal context, the United Nations has come out with
an ambitious agendaof Sustainable Development Goals (SDGs) or
Globa Goaswhichisawell-assorted collection of 17 mutualy dependent
global goasplanned to beaproposal to realize an enhanced and more
enduring futurefor al. They areincludedinthe UN-GA Resolutioncalled
the 2030 Agendaor what iscolloquialy known asAgenda2030.

! These 17 SDGs are: (1) No Poverty, (2) Zero Hunger, (3) Good Health and
WEell-being, (4) Quality Education, (5) Gender Equality, (6) Clean Water and
Sanitation, (7) Affordable and Clean Energy, (8) Decent Work and Economic
Growth, (9) Industry, Innovation and Infrastructure, (10) Reduced Inequality,
(12) Sustainable Citiesand Communities, (12) Responsible Consumptionand
Production, (13) ClimateAction, (14) Life Below Water, (15) LifeOn Land,
(16) Peace, Justice, and Strong I nstitutions, (17) Partnershipsfor the Goals.
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The SDGspay attention to multiplecross-cutting issues, likegender,
equity, education, and cultureacrossall of the SDGs.

Though the goa sare broad and interdependent, two yearslater (6 July
2017) the SDGswere made more “actionable” by aUN Resolution
adopted by the General Assembly. Theresolution identifies specific
targetsfor each god, dongwithindicatorsthat arebeing used to measure
progress toward each target. For example, it requires to ensure by
2030:2

1) thatdl girlsand boyscompletefree, equitable, and quaity primary
and secondary education leading to relevant and effectivelearning
outcomes,

2) that all girls and boys have access to quality early childhood
development, care, and pre-primary education so that they are
ready for primary education;

3) equa accessfor all women and men to affordable and quality
technical, vocationa and tertiary education, including university;

4) substantially increase the number of youth and adultswho have
relevant skills, including technical and vocational skills, for
employment, decent jobs, and entrepreneurship;

5) eiminategender disparitiesin education and ensure equal access
toal levelsof education and vocationd training for thevulnerable,
including personswith disabilities, indigenouspeoples, and children
invulnerablestuations,

6) thatdl youthandasubstantia proportion of adults, both men, and
women, achieveliteracy and numeracy;

2 Sustainable Development GoalsAvailable at: https://en.wikipedia.org/wiki/
Sustainable_Development_Goals accessed on 26th May at 12.59 pm
List of Sustainable Development Goals, Tragetsand IndicatorsAvailable at:
https://en.wikipedia.org/wiki/List_of Sustainable Development_Goal _
ltargets and_indicators 26th May at 12.59 pm
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7) thatdl learnersacquiretheknowledgeand skillsneeded to promote
sustainable development, including, among others, through
education for sustai nable devel opment and sustainablelifestyles,
human rights, gender equdlity, promotion of acultureof peaceand
non-violence, global citizenship, and appreciation of cultural
diversity and of culture’ scontribution to sustainable devel opment.

It further requires:

a) tobuildand upgradeeducationfacilitiesthat are child, disability,
and gender-sengitiveand provide safe, non-violent, inclusive, and
effectivelearning environmentsfor dl;

b) tosubgantialy expandglobaly thenumber of scholarshipsavailable
to developing countries, in particular, least devel oped countries,
amall idand devel oping States, and African countries, for enrolment
in higher education, including vocational training and information
and communicationstechnol ogy, technical, engineering and scientific
programs, in devel oped countriesand other devel oping countries,

c) tosubstantialy increasethesupply of qualified teachers, including
throughinternational cooperationfor teacher trainingindeveloping
countries, especialy least developed countriesand small island
developing States.

Theglobal education development agendareflected in Goa 4 (SDG4)
of the 2030-Agendafor Sustainable Devel opment seeksto “ ensure
inclusiveand equitablequality education and promotelifelonglearning
opportunitiesfor all” by 2030.3 Such asuperior goa will necessitatea
reconfiguration of thewhol e education system to prop up and advance
learningfor achieving dl vita targetsand objectivesof the 2030 Agenda

8 Seegeneraly, ‘ Introduction’, National Education Policy 2020.
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NEP and Professional Education

Thepreparation of professona sshouldinvolveingructioninadiscipline
well-rooted in the ethic and significance of public function, practically
achievable. The delivery of the curriculum and nurturing of the
talent should bethrough critical thinking, aninterdisciplinary approach,
candid discussions, sharp debating, goal-oriented research, and true
innovation.*

Professiona education thusbecomesan integral part of theoverall
higher education system. Stand-alone agricultural universities, legal
universities, hedlth scienceuniversities, technical universities, and stand-
aoneingtitutionsin other fields, shall aim to become multidisciplinary
ingtitutionsoffering holisticand multidisciplinary education. Al ingtitutions
offering either professiona or genera educationwill aimtoorganically
evolveinto institutions/clusters offering both seamlessly and in an
integrated manner by 2030.°

Regarding legal education, the National Education Policy of 2020
provides:

Lega education needsto be competitive globally, adopting best
practicesand embracing new technologiesfor wider accessto
and timely delivery of justice. At the sametime, it must be
informed and illuminated with Constitutional valuesof Justice-
Social, Economic, and Political-and directed towards national
reconstruction through instrumentation of democracy, rule of
law, and humanrights. Thecurriculafor lega sudiesmust reflect
socio-cultura contextsa ong with, inan evidence-based manner,
thehistory of legal thinking, principlesof justice, the practice of
jurisprudence, and other related content appropriately and
adequatdy. Stateindtitutionsoffering law education must consder
offering bilingual education for future lawyersand judges-in

4 Clause20.1, NEP2020
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Englishandinthelanguageof the Stateinwhichtheingitutionis
Situated.®

The policy, therefore elaborates that with the ‘quickly changing
employment landscape and global ecosystem’, the children must not
only learn but morenotably ‘learn howtolearn’. Change must befor
less course content whileimproving more culture of critical thinking,
problem-solving, and adopting and absorbing ‘ new material in novel
and changingfields . Regarding pedagogy and curriculum devel opment
theNEP 2020 clarifies. “ Pedagogy must evolveto makeeducation more
experiential, holistic, integrated, inquiry-driven, discovery-oriented,
learner-centric, discussion-based, flexible, and, of course, enjoyable.
Thecurriculum must includebasic arts, crafts, humanities, games, sports
andfitness, languages literature, culture, and val ues, in additionto science
and mathematics, to develop all aspectsand capabilitiesof learners;
and makeeducationmorewd |-rounded, ussful, and fulfillingtothelearner.
Education must build character, and enablelearnersto beethicd, rationd,
compassionate, and caring, whileat the sametime preparing them for
ganful, fulfillingemployment. Thegap betweenthecurrent dateof learning
outcomes and what isrequired must be bridged through undertaking
maor reformsthat bring the highest quality, equity, and integrity intothe
system, from early childhood care and education through higher
education”.’

Law asaCareer?

Studiesinlaw haveincreased in the contemporary world with enormity
both in magnitude and worth. It has become catchy for career and

Clause20.2, NE 2020

Clause20.4, NEP2020

Seegeneraly Ibid.

The proceeding part of the paper is published earlier also. Being reproduced
only for the benefit of students and putting in context to NEP 2020; see Vol.
11 Nos. 1 & 2, Indraprastha Technology Law Journal, pp 97-110 (2014) and
The Sunday Expresson ¥ April 2016.

® N o O



New Generation of Legal Education and Imperativesof Time Changesand TheNational Education Policy 2020 7

individua graceasthefirst option for many brilliant sudentswho earlier
used to look for studiesin medicineand engineering. Largely thelegal
education system hasbeen restructured, intheworldingenera andin
Indiain particular, to meet theemerging challengesto theprofessonin
ever-widening areas of operation dueto fast-changing devel opmentsin
the globalizing world caused unabatedly by technology and trade. Like
an activefralic, to akeen eye, every moment givesanew view of its
premises. It turnswith time and swingswith space. Legal studieshave
turned into acompact programfor promoting skillsin perusa, analysis
andinvegtigation, systematizing and extensveordering activities, planning
andredlizinggods, predicting and preparing for chalenges, and promoting
communication and confidence,

Thejusticeddivery system, with thegrowing complexity of life, is
no more a calm shore of the sleeping ocean of society. It isfull of
Hungama-e-Hayat (the tempestuous panoramacof life) with hope and
dismay at largetogether. Thenature of disputesin courtsisnot now the
few patterned traditional Diwani (civil) andfoejdari (criminal) cases.
Theenormity inkind and extent of theconflictsand caseshasresultedin
the creation of many new kinds of courts, registration offices, fora,
tribunas, commissions, committees, authorities, investigative agencies,
treatment mechanisms, and so on. Thisis in addition to the local
cugtomary mechanismsof conflict resol utionwhich continueto supplement
theforma systems. From persond rel ationshipstotrade, travel, busness,
profession, industry, property, service, sustenance, or entertainment,
nothingisinany stuationfreefromfrictioninsociety and theimplications
of thelaw. Thetendency of the peopletoinvokethelaw inal mattersof
differenceshasadded fue tofire.

The stateisunder aheavy burden of managing itsaffairsof multiple
natures and dimensions. Security hasbecomeabigissue. Old trust-
based models of administration do no more work. These arelosing
spaceto new rights base models of governance. Thisalso hasopened
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up adoor for specidized studiesin management and governance. Further
gridesintheform of e-governance and e- management haveresultedin
theneed for personsskilled inlaw with due awareness about the use of
technol ogy in management and governance.

Thepeopleinthesociety can no moreafford to managetheir day-
to-day multi-challenging affai rswithout the necessary avarenessof the
law andlegal systemand support from civil society. Itisapressng area
wheretheserviceof law must beavailableto al to maintainthelife of
theindividua and the health of society. Inany case, the ocean of law has
over whelmed lifeand people haveto belargely educated and trained
to navigatein thisocean to make sustenanceof lifepossblewith harmony
anddignity.

Thusthereisahugerequirement for law professionasto manning
thevariouswingsof thejudicid system, adminigtration, law enforcement
agencies, registration offices, tribunals, commissions, committees,
authorities, investigative agencies, business organizations, corporate
affairs, civil society conglomerates, socid activitiesconcerns, diplomatic
assignments, public offices, publicingtitutions, common affairsgroups,
politica parties, and media. Therearemany moreincreasing aresswhere
lawmenwill bein extreme demand.

Contemporary | mper atives

L aw embracesthewhole gene kind and runsthrough the gamut of all
human activities maintaining aconstant flow in theform of statutes,
regulations, orders, judicia decisions, and other legal processes, Being
aprocessinitself law isareflection of attitudesand behavior of people
and generally takes a course to mold and control the same. Like an
active frolic, to a keen eye, every moment gives anew view of its
premises. It turns with time and swingsto giving anew view of its
premises. It turnswith time and swingswith space. Itsstudy, therefore,
isnot amerefact-finding exerciserather it isacompact program of
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perusdl, fact ordering, fact systemaitizing, predicting, and communicating.
Beinglargely an exhaustive exerciseof intelligencethe effectivenessof
legd education will much depend upon itsrationalized character and as
afunctiond science. Thetest of learning law demandsmuch carebecause
itsexpressionsand language areawaysdeficient, leaving big gapsto be
filled. Theleast that aperson with legal studiesmust be capableof is
finding the law and interpreting and understanding its process of
application and enforcement.

Looking at itshistory themotivation and content of legal education
have generdly been economic, political, andindividuaistic. Rationality
and the common good have been the late medieval factors. Greater
scientificity isthemodern base onwhich law standsto flourish and grow
asascience. Thisstudy showsthe manner these pedestalsof law have
controlledlega education and how theinteraction of science, technology,
andlaw isinfluencing therestructuring of legal education now. Thestudy
isexpected to behel pful intheinitiation of anew erainlega education
suited to the 21st century.

Itisgeneraly believed that nothing wasever done* until everyone
isconvinced that it ought now to be done, and has been convinced for
solongthat itisnow timeto do something ese.”® Whatever isthethinking
of people now, scientific developments have already made serious
intrusonsintothefield of humanitiesand law, leaving noroomfor receding
or mererestraining. Itisreshaping thelaw and demandsarestructuring
of legal education bothin method and content.

An Evolutionary Retrospect on L egal Education

Theperception of lega educationwe possesshasitsorigininthespecific
historical eventsand attitudes of the foundersof legal thought. Inits
narrow sphere, itisusually tied to anation’shistory and culture. The

® Cornford, F.M., Microcosmographia Academicas, p. 2, (5th ed., 1953).
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dominant culture of legal education at present hasitsrootsin the study
of law incontinental Europe. Theuniversity traditioninlegal education
beganin Europein thetwel fth and thirteenth centuriesintwo universities,
the University of Bolognaand theUniversity of Paris. Bolognaprovided
indructionin Roman law and Canon law. The University of Paris, which
wasinfluential for its performancein theology and liberal arts, was
influentid for itsorganizationd ructure. In England, thedominant avenue
tolega careersremained apprenticeship and not law school education.
TheAmerican universities, by theend of the nineteenth century, adopted
elementsrelated to goals, methods, and structure of legal education
from Europe, especidly Germany withinfluencesfrom Roman and Civil
law. So modern Americanlegd educationisapart of theold university
tradition.®®

Asregardsexternal influences, in asociety one can alwaystrace
therd ationship betweenuniversity legal education and dominating spheres
of influence, likereligion, state or economy. Every such sphereaimsat
controlling and thereby making abenefit from universitiesand legal
education. It will, however, not be correct to assumethat universitiesdo
always maintain contact between their educationinthefaculty and the
imperativesof thedominant spheres.

Inthetwelfth century, aneed to combat externality wasfelt by the
universtiesandthey begantheformulation of evolving meansof corporate
individual academicfreedom. Thiswas, of course, crucia tothegrowth
of universitiesas a separate estate but law facultiesmet the political,
religious, and economic pressuresfrom the stateand church by providing
themtheofficidsor juristscapableof promoting their respectiveinterests
aswell asthemaintenance of order and further values. Law facultiesin

1 David S. Clark, “TheMedieval Origin of Modern Legal Education: Between
Church and State”, American Journal of Comparative Law, Vol. 35, No 4
(1987), pp. 653-719.
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thissituation devel oped and transmitted new ideol ogies about law and
government and prescribed the methods that modeled the culture.
Making advancement over theearlier theoretical and theologica defense
for monarchical, power, emperor or Pope, thejuristsand philosophers
constructed highly complex and efficient theoriesthat humanized the
state power resting or rationa argumentation.*

Legd studiesat Bolognafavored the supremacy of theimperial
over ecclesastical power. Theemperorshel ped to establish Bolognaas
the center of Roman law studiesto attract thousands of studentsfrom
throughout Europe, including Germany and England. Thelawyerstrained
in Bolognapromoted rationalism and |abored to reducetherole of the
church in government and worked to expand the authority of other
political entities. A staff of educated notaries, attorneys, judges, and
accountantsfrom thethirteenth century worked at theimperia chancery
to processtheflow of petitions directed to Hohenstaufen emperors.
Other graduatesworked aslegal advisers, notaries, or judgestocities,
kings, princes, and lordsof manors. Legal training facilitated thetask of
legidating, administering, and providingideol ogical support for policies.
TheUniversity of Bolognabecame famousthrough itsteacherswho
taught and wrote about Roman and Canon law and it becamethenorm
in Europeuntil themodern era. It may, however, be noted that at Bologna
the primary forcewasthat of the studentsand student activity.*?

In Paris, another university evolved whose structure devel oped
mainly from the activity of teachers. Thisbecamelater the dominant
model in northern Europe.

TheUniversity of Parisat theend of the 12th century offered civil
and Canonlaw besidesother disciplinesof theology, medicine, andlibera

11 Tierney, The Crisis of Church and Sate—1050-1300, p.2 (1964).
12 See Supra note 2.
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arts. PopeHonorius|11 banned the study of Roman law in Parisin 1219
to protect the privileged position of theol ogy in Parisand counterbalance
the secular spiritin Bologna. French King Philip 11 August supportedthe
movebecausehefdt that Romanlaw, withitsaffinity to Germanimperia
claims, had endangered the supremacy of French customary law in
Parisian courts.

Nevertheless, some Roman law after 1210 probably was mixed
withinstruction during extraordinary lecturesin Canon law. The papal
prohibition on Roman law was | ater repealed by French kingswho
maintained it with someevasion until 1679.

Asregardstheuniversities political importance according to the
medieval eulogiststhe University of Pariswasthethird of the great
European powers. As a center for theology and philosophy, it was
France sequivaent totheltdian papacy and the German empire. Parisan
scholarsweregenerdly cosmopolitanin outlook.

Evolution of the Present Sructure

The church completeditsofficial compilation of canon law with the
CondtitutionsClementinaein 1317. Also after 1300, noimperial decrees
were added to the Corpus-juris civils. The successors of Emperor
Fredericll preferred to consolidate power in Germany rather than desl
realistically with the empireasauniversal polity. Nascent states of
England, France, and Spain devel oped thereafter. Italian cities and
German principalitiesdeveloped apalitical structurewithincreasingly
less interference from these universal polities. Just as the French
Monarchy gradually increased itscontrol over the University of Paris,
other rulerssaw itinther interest to providefor and to control universities.
Thereafter many princesand city leadersfounded universitiesto have

3 1bid.
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centers where lawyers could be trained to assist in the political
development and administration of their regimes.

In the 14th century, the universities became involved with the
aristocratic element. Even beforethat many doctorsof law demanded
to be called lords rather than masters and doctors. Learning and
Knighthood became complementary pillarsof society.*

Scientific advancement had agreat impact onintellectud traditions
ingenera andlegd thought in particular. Under theinfluenceof thegrowth
of natural sciences, thinkerslikeAuguste Comte(1798-1857), and Emile
Durkheim (1822-1903) devel oped anew scientific way of studying
society called sociology. Legal thought also passed through aseries of
investigationswith different approachesa the handsof Jeremy Bentham,
JohnAustin, HansK el sen, Von Savigny, Henry Maine, Roscoe Pound,
and others. Their viewsarenot without influencefrom theoriesdevel oped
under social sciencesand natural sciences. Intelligibility, rationality,
reasonability, and function are now the controlling factors in the
interpretation and enforcement of laws. Thus, themodernlegal system
and their education having devel oped from our medieval models of
Bolognaand Parishave obtained much scientific color. Legal education
isleast controlled by the* state’ or ‘market’. Thishasturned into an
empireof rationality and scientificity. Legal education cannot now be
completewithout an experience and observation of interactionsbetween
science, technol ogy, and law. Many areas of interaction between them
have aready becomewell known.

Areasand Extent of I nteraction and I nfluences

Theinteraction between science, technology, and thelaw doesnot exist
inoneway. It hasattained many dimensions. The extent of interaction

4 1bid.
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also cannot be easily measured, because it has developed many
parameters. |t extendsfrom genetic manipul ationsto space rummaging
and from evidentiary mechanismsto conflict management. It will beapt
tolook into some specificinstances.

Sinceour ageistermed astheage of scienceweinour livespassed
through the atomic age, electronic age, space-age, the computer age,
and now thebiotic age. Biological sciences have shown tremendous
development. Secretsof the atom are now much disclosed. Thesocia
and behavioral scienceshaveaso showntheir dominance. Thereisa
pressing need to rel ate science and technol ogy to law. Thebiological
erawith amniocentes's, cloning, andinvitrofertilization asitsleading
marksisbeng termed asan eraof nightmares. Information technology
isnow inevery expresson of humanfeding thinkingand actioninfluencing
every movement and step forward in human life. Thishasemerged asa
big challengeto thewholebody of law inall itsjurisdictions.

Genetictechnology raisesmany legd and ethica questions. 1n 1959
theltalian scientist Dr. Danielle Petrucci successfully effected test-tube
fertilization but the Pope condemned his work and his result was
destroyed. Itisapieceof old newsnow that in vitrofertilization babies
havetaken birth. They are healthy and strong. The consequences of
biological experimentation need aproper appreciation along with the
big questionmark (?) it hasplaced in front of our traditional, religion-
based, and customary family lawsrelating to marital status, legitimacy,
and succession. Theethical support for theselaws hasa so weakened
whichiscresting enforcement problems. Questionsof liability may also
becomeimportant when an abnormal childisborn.

Inthe 1990s, thelaboratory that produced the cloned sheep Dolly
hassaid that it had for thefirst time used asimilar techniqueto produce
alamb carrying ahuman protein gene. Newsof thefeat raised concerns
about the possible cloning of humansand generated widespread ethical
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debate.8 President Clinton, the then, USA warned scientists against
“trying to play God” and charged the National BioethicsAdvisory
Commission with setting limits on research. The commission has
recommended human cloning be banned. M ere experimentation and
the capability of cloning also bear seriouslega implications. Theprocess
of cloning issaid to bear the advantage of producing proteinsuseful in
human medicine, totreat burns, etc., but it rai sesvexing questions about
the“soul”, * behavior’ and ‘identification’ of individuals.”®

Thequestionsof ‘ surrogacy’ area sowith any legal ramifications.
WombrentingincidentinIndiaby awomaninthe1990s, namely Nirmaa,
had woken everyone up to all the possible social, ethical, and legal
complicationsof the new reproductivetechnol ogies. Such technologies
leave scopefor many disputesand call for lawsthat set down procedures
for al aspects of the process. The recent Bill of 2016 prohibiting
commercia surrogacy hasinvoked mixed responses and the debateis
goingon.

Theuseof genetictechnology for having abetter progeny canaso
crestemany problemswith ruleof |aw and the sanctity of humanrights.
L egidation hasaready taken theground ontheuseof abortiontechniques
and amniocentes's.

Inthe sphere of criminal law, modern geneticshasreveaed the
impact of genetic structure on personal character and behavior. This
deve opment affectsthetraditional basisof lega responsibility. Subjective
factorsof individual behavior becomemoreimportant in casesof rape,
murder, and suicide. On similar lines, insanity may not betreated asa
good defensein all cases.

15 TheTimesof India, July 26, 1997 91d., August 8, 1997.
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Scienceand technol ogy have produced sophi sticated deviceswhich
can enableorganized agenciesto pry into theprivatelivesof individuas.
Electronic surveillancelaysbare all men and women. What kind of
protectionthey should law affordinthese casesof intrusonsinto privacy
isaggnificant question.

Inthefield of crimind law andlaw of evidence, many other matters
have gained importance which includes sudden and unexpected desths
ininfancy and the pattern of post-neonatal deaths; badge enamellings;
abnormal fundal appearances in cases of poisoning by cyanides;
distribution of “traceeements’ in human hair, fingerprints, Gmand lvan
Grouping of bloodstainsand differentiation of toothed marks; artificia
insemination and the question of adead donor’ssperm.®

In controlling organi zed crimetechnology hasamaor roleto play.
Thereareonly threetraditional formsof evidence-witnesses, forensic
exhibits, and confessions. Either thereare no direct witnesses or they
aretoofrightened of elther retribution or theorded of court appearances.
Forensicsislessandlessavailable owing to the greater sophistication of
anti-forensic measures often asaresult of what they havelearned from
disclosuresin other cases. Confessonsarerarely obtainable. Thepolice
have, therefore, to contemplate entirely new strategies based on
intelligencetechniquesthat can alow areasonableforecast of what will
happen next and convert invasion of conspiraciesto plan commission.’
If theedge against organized crimeislogt thejustice syslemwill become
asideshow. Due to the public interest immunity policy, the use of
technol ogy has become of added importance.*® It can create spaceand

16 R. v Human Fertilization and Embryology Authority, ex parte, The Times,
Law Report, 18 October, 1996.

17 David Phillip, The Seventh \eil, MED. Sci. Law (91997), Vol. 37, no 2, pp. 98-
104.

18 Khan (1996) 3WLR 162; R. v. Judith Ward (1993), WLR 619.
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logicforjudicid intervention and timely captureof evidenceeven before
theactua commission.

The question of assessing damagesis not now possiblewithout
scientific aid and technol ogy.™® Negligenceisno moreasimplequestion
to be determined without scientific expertise.?® About the use of
computers, bes desso many known problems, novel questionsalso arise
when courts have to declare adisc containing an obscene articlefor
publication asa“ copy of anindecent photograph” .2

Thematterswhich have now been agitated before courtsinvolving
technologica know-how for their understandinginclude —
“averaging acohoal levels’, Zdoctor’ snegligence or providing deficient
services,® getting impregnated by a person whose vasectomy had
failed,?catching diseases at workplaces,environmental pollution,
problems of sex workers, drug addiction, gender justice, the effect of
involuntary intoxication on crimind intent,? the definition of afirearm,
organ transplantation and DNA testing in rapeand legitimacy cases™®
and soon.

A new Intelectud Property Regimehasensued damingtheattention

1% Smolden v. Whiteworth and another, Med. <ci. Law (1996), Vol. 36, 274.

20 Pjickfordv. Imperial Chemical InjuriesPlc, The TimesLaw Report 31 August,
1996.

2l R v. Fellowand R. v Arnold, The Times, Law Report, 3 October, 1996.

22 DPP. v. Welsh, The Times, Law Report 18 November 1996.

2 McCandlesv. GMC, The Times Law Report, 12 December, 1995.

24 Good Wi v. British Advisory Service, Independent, Law Report, 19 January,
1996.

% Hancock v. Turner & Newall, Daily Telegraph, 28 October, 1995.

% R, v. Kinston, The Times, Law Report, 22 July, 1994.

27 Med <ci. Law (1987,) Vol. 27 220; Flack v. Baldry, The Times Law Report, 7
November, 1987.

2 R, V. Deen, TheTimes Law Report, 10 January, 1994.
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of policymakersand legidatorsto ensurethe protection of their rightsin
Intellectual Property likely to beinfringed any timeusing information
and communi cation technol ogiesand biotechnol ogy through piracy and
unauthorized copying for profit.

Law, therefore, has not remained unaffected by the tremendous
advancement made by scienceand technology. If thetraditiona methods
of law-making and law teaching areretained alawyer may fail tofulfill
thedemandsof hisprofession or hehasto undergo fresh training after
spending hispreciousdaysof learning at alaw collegeor auniversity.

New M odel for L egal Education

Theprogressmade by science and technology hasmadeit incumbent to
havefresh scrutiny of lawsto make necessary changesand makethem
adapt to the changing Situations. Without such changes, thelaw cannot
servetheneedsof society. In 1996, it wasobserved: “ After someyears
of further development many of theexisting lawswill proveinadequate
and useless. A revolutionary changeisneeded, not only inthe process
of law-making but alsoin the process of law teaching. It may not be
possible for alawyer or law student to have the total expertise of a
scientificexpertitisa so not possiblefor himto maintainisolation between
law on one sideand science and technol ogy on the other. Requirements
of justicedemand afair deal of technical know-how from lawyersso
that they can form opinionsand argue on mattersinvol ving scientificand
technological complicacies. A lawyer cannot understand most of such
technical issueswithout having received courses of study during his
education andtraining. Thuslegal studieswhich arenow being carried
onwith integration with some social sciencesneed to be made more
fruitful and viableby supplementing them at |east with Someshort courses
in science and technology”. Today we find that we have brought a
revolutionary changeinthe processof |aw-making and dsointheprocess
of law teaching. It isnot now possiblefor alawyer or law student to
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havethetota expertiseof ascientificexpert butitisalso not possiblefor
him to maintain isolation between law on one side and science and
technology on the other. Technology has already becomeasignificant
component and vehicleof legal education, profession, and thejustice
system. To runthesystem of justiceand requirementsof performingthe
task of justicedemand afair deal of technical knowhow from lawyers
and judges so that they can haveaccessto relevant informationtoform
opinions and argue on matters, ordinary aswell as those involving
scientific and technol ogical complicacies, asexpected now with better
efficiency and qudity. A lawyer cannot understand most of suchtechnica
issueswithout having received courses of study during hiseducation
andtraining. Thuslega studieswhichhavebeencarried onwithintegration
with some socia sciencesneed to be made more and morefruitful and
viable by supplementing them with required coursesin science and
technology. Laws relating to crime, business, governance, and
enforcement of rights can no more be studied, without theintegrative
studies of the use of the technol ogies, which are operational inthese
aress.

Scenceand technology canadso hdp usin preservinglegd materids
andinmaking them moreeasily and speedily available. Computersand
other devicesof digitization can make out teaching and study programs
eas e enabling usto savetimeand energy. Giventhis, thestudy of science
and technol ogy asacomponent of legal studieswill not bean additiona
burden upon studentsand trainees. It will berather afeast to be enjoyed
with duecontent of vitamins. Thesubjectsthat need added consideration
are genetics, in vitro fertilization, amniocentesis, AIDS, abortion,
narcotics, forensics, intellectual property rights, strategicintelligence
techniques, thegeneral processof treatment of patients, medical testing,
ecology, environment, and bio-diversity. A proper sudy of internationa
law anditsenforcement isnat now poss blewithout knowledgein sciences
and technology. During instructionsin these matters, studentsmust be
trained not only to have accessto thematerialson theselawsbut alsoto
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evolvelegad principlesand doctrinesto face new questionsof procedure
and substance and challenges ahead. Coursesfor law degreescan be
shaped after due consultationswith expertsinthefield of law aswell as
those of science and technology. This can be possible only by an
integrated approach being adopted for the purpose.

Tosumup, thelaw coursesmust, inter aia, includethefollowing
areasfor study:

1) Artificid intdligence

2) Geneticsand genetic manipulations,

3) Techniquesof abortion and sterilization, contraception, artificia
insemination, amniocentes's,

4)  Corona; Omicron,AIDS,

5) Narcotics,

6) Forenscsand srategicintelligencetechniques,

7) Ecosystemandbiodiversity;

8) Hedthcaresystemsand treatmentsof patients;

9) Useof computers, internet, and any other devices;

10) New communication systemsused incommercia transactions,

11) Socid medig;

12) E-Governance,

13) Peacestudies.

Thelist can never beexhaustive but caution must be observed that these
subjectsmust not only be adjusted in law courses but betaught in such
waysthat these can enable ajudge and lawyer to use the knowledge
gained fromthemin hisactual practice of law. The purposeisto make
thejustice admini stration System more accurate than turning alawyer
intoabiologist or aphysicist.



New Generation of Lega Educationand Imperativesof Time Changesand TheNational Eduication Policy 2020 21

Conclusion

Tosumupit may bepointed out that the present model of legal education
hasdeveloped fromitsmedieva baseinthetwel fth century withitsown
kindsof dominant influencesfrom' state', ‘ market’, and the* church'’.
Later it advocated and advanced with doctrines of academic freedom
and contributed much to thedeve opment of civil liberties, humanvaues,
administration of justice, and maintenance of peace and order. Inthe
present century, it accepted theinfluence of scientific and technol ogical
advancement. Now because of major strides made by science and
technologiesand their direct interactionswith thelaw, thereisaneed for
revolutionary changesinlegd educationinuniversitiesinthelight of the
discussions made in this paper above to include much of ethics,
experiential learning, trans-disciplining, peace prospects, stress
eliminating and comfort assuring.
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FORMATIONSINVILLAGE COMMUNITY:
CONSTITUTIONAL PERSPECTIVE

Dr. S. P. Singh?

Abstract

The present work entitled formations in village community.
Constitutional perspective isrelated with the study of distortion of
equality at theoretical level aswell asat applied level. To understand
the concept of equality, views of different thinkersat different point
of historical times have been examined from Plato to Gandhi.
Specific reference of liberal thinkers have been examined in the
context of contemporary society which has a different socio,
economic and political environment. Inequalities and disparities
have been identified and generalised by taking the data from a
small village of district Meerut. Qualitative data have also been
taken into account in determining the gravity of the situation.
Empirical observation taken from daily information availed from
primary and secondary sources, have also been the basis of our
conclusions. Snce we have looked at the ground socio, economic
situationsfrom constitutional per spective, we have tested the society
from the point of view of values referred in the Preamble of Indian
Constitution. Values of equality and justice are the torch bearer to
measure the agony of the peoplewho wereinthegrip of inequalities
and disparities of basic needs of life. We have also referred the
impact of 73 rd and 74 th constitutional amendment as the effort
to empower those sections of society who had been a neglected | ot
for along time. In our concluding remarks, we have underlined the
need to evolve minimum and maximum for a common man with
regard to basic need and to build the egalitarian society. Such

! Director, Fairfield Institute of Management and Technology, Delhi.



Formations In Village Community: Constitutional Perspective 23

formations are necessary to build a society based on legitimacy
and democratic values.

Keywords: Panchayat, 73 Amendment, Congtitution, Preamble.

I ntroduction

Indian society had been fragmented in different socio-economic, cultural
and palitica structuresinwhich man and humanity had beenthe casudty
toalarger extent. Essentia sof life had been denied to alarge section of
the soci ety whilemicroscopic classhad been found rolling in abundance.
Thiskind of society never got the harmonious relations among its
members. It is not that resources were not adequate but it was
concentration of resource in few hands which created unnecessary
disparitiesamong different classes of the society. In different phase of
Indian history such typesof man-madegravedisparitiesandinequalities
arefound to be created. It isbecause of such situations; the genuine
political community could not be created. Every part of the history
transmitted its negative legaciesto next part of history. We see such
typeof relationship in Mughal period and British period. Inal eras,
large sections of society arefound deprived of basic needsof lifeinthe
presence of abundanceresourcesof life. Unfortunately, inindependent
Indiad sowefindthereflection of history inIndian society inthisregard.

Atthetime, whenweare celebrating Azadi kaAmrit Mahotsay, it
becomes our responsibility to study and diagnose the socio-economic
structure of the present society and to know how we could bring the
changeinlifeof common manwith the policiesand programmesof the
central governments and state governmentsand how they could have

2 Shubhangi Rathi, “Gandhian concept of village development and India's
development policy. Availableat: Gandhian concept of village devel opment
and India sdevelopment policy | Gandhi’sViews|Articleson and by Mahatma
Gandhi (mkgandhi.org) (Last accessed on 12 May 2022)
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fulfilled the promisesof their e ection manifesto and commitmentsof the
condtitutiona vaues. To build theegditarian society, wasthemain thought
of al thecommitments madeat congtitutiona level and political level,
but the ground reality of contemporary Indiareflectsthe negation of
such commitments. These patchesof glaring man-madedisparitiesand
inequalitieslook likeformations.

Objectiveof the Sudy

The objective of thisstudy isto specify different kinds of disparities
pertaining to equality which we have described asformations. It istrue
that several meaningful socio-economic measures have been taken at
administrative and policy making level and they have been helpful in
transforming lifein India, yet lot of groundsare needed to be covered
becausefact remainsthat these measuresare not only insufficient but
they have becomethe causes of aggravating theinequalitiesin Indian
society. Inthisstudy wewill try to reflect theground reality of Indian
society taking someimportant issuesof socio-economiclifeasvariables
and relatethemwith normativeview of the congtitution.

Further, instead of describing conventional aspect of inequality,
we havetaken up thedigtortion of equality at humanleve. Logicaly we
have considered differences of intake of food by the people of different
classes.

Conceptual Clarification

Theterm formation may appear to be peculiar onein social sciences
becauseitisabiological concept indicating aparticular undesirable
devel opment in human body. It istherefore necessary to explainthe
concept of formationinthesenseitisbeing used here. Itslibera meaning,
asdefined by theoxford dictionary, isamanner inwhich athingisformed.
It appearsto betheresult of aprocess.®

3 Constituent Assembly Debates, Vol. 7 (Jan. 4, 1949).
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Infact, herewehavedeat withinequaity inall walksof life, which
has been affecting the human dignity. Different types of formations
(Inequalities) seen to be the result of unconscious and unplanned
development. These formations appear to be scattered in theform of
patchesinrural aswell asurban society as somekind of symptoms of
somefatal diseaseasfound in human body and plant body. Thereare
cancerousout growthinthesociety. Different kind of inequalitiesarethe
root cause of growth of these formationswhich are eating the vital s of
the society. To diagnosetheseformationsand to suggest someremedia
measures, it isdesirableto study equality and inequality in broader

perspective and multilateral aspects:

Inequality constitutesoneof themost sgnificant formationsinthe
society. Hence, it hasengaged theattention of greet thinkersand common
manin all ages. The concept and situation of inequality isasold asthe
history of civilisationitsalf. It hasbeen found, manifested in different
formsand degreesinall ages. Natural differentiation of sex and colour
haveto be accepted but what istargeted and obj ectionableisthe man-
medeinequality intheform of formations. Equality hasa so been defined
differently by different thinkersin different phasesof higory andindifferent
socio-economic environment. Theterm equality hasbeentermed with
different connotations.

Ingeneral, the best state of human natureisthat inwhich, where
no oneispoor and no one desiresto bericher and urging that social
policy should be directed to promote equality in the society.

Equality doesnot mean identity of treatment, equality does not
evenimply identity of rewardsfor efforts, equaity broadly speskingisa

4 Formation of Village Development Council : A Faciliator's Mannual, WASTAN
Publishers(2000).



26 FIMT Law Journal 2022, Vol. V Issue 1

coherence of ideas, each one of which needs special examination.

Undoubtedly, itimpliesfundamentally arevelling process.

1. Equditythereforemeans, first of al, absence of specid privileges.
Equdlity isnot largely aproblemin proportions.

2. Equditytherefore, involvesuptothemarginof sufficiency andidentity
of responseto primary means.

3. Plato’'srgectionof equality aspreferred valueshashad itsecho
throughout western history.

Tocquevilledescribesequdity asthreat to democracy. Freud €l aborates
psychologica argumentsto show that equdity isamyth. Burnssaysthat
equdity isascientificimpaossibility and drawsasharp line between natura
and unnatural morbid conditions.

Ontheother hand, M ontesguieu and Voltaire champion the cause
of equality asthebasisof social organisation. Utilitariansuphold the
principleof equality. Similarly socidigtic thinkersaccord highvalueto
theprincipleof society.®

All modern, socia and political liberal thinkers seek to build the
present soci ety on the principle of equality. Gandhi Ji also accepted the
Marxism formulatoeach according to the need. To build equalitarian
society wasthe ultimate objective of Gandhinian philosophy. It can be
safely said that in spite of negative and distorted view of equdity inlarge
part of thehigtory. Liberd view based on humanitarian va ueshasbecome
maost acceptableand demanded view of equality in contemporary society.
Condtitutional Perspectiveof Indian Society

India’s constitution isbased on Liberalism seeking to build an
egalitarian society. Most of the congtitution makerswerefollowers of

5 HeraldJ. Larki, grammar of palitics, GeorgeAllen and Univin Ltd., London,
1967,P154
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liberd vaueswhichisreflected inthe Preamble. Chaptersof fundamenta
rightsand Directive principlesof state policy. The decisionsof Avadi
sessionsof Congressbecamethebasisof building socidistic patternsof

society.

Fraternity, equality, liberty and justice are the main prominent
constitutional valueswhich are sought to be achieved by the process of
governance and adminigrativejustice. Planned economic devel opment
and introduction of grassroot democracy have been mainingtitution to
restructure Indian society to achievethe congtitutiona goals.”

In this study effort has been made to test and examine these
condtitutional valuesat thegroundlevel. Datacollected fromthevillage
and empirical observationshave been used to draw some conclusions.

Empirical View of theUniver seof the Sudy

Datacollected fromthesmall village of district Meerut regarding very
basi c human condition of food, cloth, house and land have given us
visionto look at the present Indian society. Empirical data collected
from different sourcesqualitatively and quantitatively verify thefact that
Formations (undesirable situations) are till availablein present times
i.e., 2022. Eventoday morethan 30% peoplelive below the poverty
line, weseethevariaionsat incomeleve and consumptionlevel anong
different classes. We can say that on the face of planned economic
devel opment number of classeshave beenincreased from destituteclass
to microscopic state class. We seeinequdity in different variablesfrom
state to state and region to region. Today the whole of Indiais our
universeof study and research. We seeinequality in per capitaincome,
per capitaland holding, per capitahousing and per capitaclothing. Still,

6 C.A.D.VII,pp.520-527.
" Pandey, J.N., The Constitution of India, Central Law Agency, 50th Edition,
2013.
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we seethe situation where peoplelivein worth and we seethe people
livingin abundance. Both thesituationsarenot good for ahed thy society
with harmoniousréations.”

Today isour cons dered observation that Situation which prevailed
35yearsearlierinasmal village, isgtill visblein mother Indiain 2022.

Itisnot that consciouseffortisnot made, itisa so not that Stuation
isnot shifted and also it isnot that resources are not multiplied but the
lacking hasbeena thelevd of ditribution andimplementation of policies.
Distributive justice has been the casualty at the hands of policy
implementation®

I mpact of 73" And 74" Amendment

Credit needsto begivento PV NarsmhaRao’ swho brought 73 and
74" Amendment introducing one-third reservation for women and
backward casteinlocal, urban and rura ingtitutions. It gave new hope
towomen for participationin decision making processinlocal bodies
which aregrassroot democraticinstitutions. Several studiesdone by
myself haverevealed thefact in spite of tardy pace and obstacles of
man dominated soci ety, women havetaken up the placewherethey had
been deniedinthehistory. Inevery locd eection, ateassembly eection
and theupward trend of increasein number and effective participation
of women at political aswell asadministrative set up. Thisalso has
affected the structure of family units.®

8 Nath, Akshaya, National Panchayati Raj Day: Here are few things that you
need to know about Panchayati Raj,SaddaHaq (last visited 15 March, 2017).
9 P L.Mehtaand Surender Singh Jaswal, Genesis of Panchayati Raj philosophy
in India: some reflections, http://dspace.cusat.ac.in/jspui/bitstream/
123456789/10861/1/Genesi s%200f%20panchayati%20raj %20 philosophy
%20in%20India_%20some%620reflections.PDF, (last accessed 17 May 2022)
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Conclusion

Ontheperusa of dl the studiesdoneat different phasesof history about
the understanding of the concept of equality, it becomesnecessary to
redefineequality withitsnew ingredientskeepingin view thehumanand
congtitutional perspectivein mind. Wewill haveto build anew society
with reasonable and acceptable minimums and maximums at the
possessionleve aswell astheconsumptionleve. The parametersshould
be decided by keeping dignity of manin mind to build an egalitarian
Society.

10 Subrata K. Mitra, Making local government work: Local elites, Panchayati
Raj and governance in India, in Atul Kohli (Ed.). The Success of India's
Democracy. Cambridge: Cambridge University Press.
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ARBITRAL TRIBUNALSAND THE POWER TO
PUNISH FOR CONTEMPT

Ravinder Aggarwal?

Abstract

The power to punish for contempt is a weapon conferred on the
constitutional courts, though seldom used, to ensure that the
majesty of law and the administration of justice are preserved.

These are of paramount importance to ensure that the trust in the
institution of judiciary isnot disturbed and our society continuesto
be governed by the rule of law. Arbitration as a mode of justice
delivery system has been conceptualised and evolved to ensure
speedy and effective administration of justice in private disputes.
Arbitral Tribunals, thus, dischargetheinherent judicial function of
the state - namely dispensation of justice and preservation of the
rule of law. Deliberate disobedience of the orders passed by the
Arbitral Tribunals or otherwise obstructing or scandalising their
proceedings surely hasthe potential to disturb the sacred foundation
of therule of law. Whether, an Arbitral tribunal, constituted under
the Arbitration and Conciliation Act, 1996, has any power or
authority in law to ensure that its dignity is not undermined, isthe
guestion that this article proposes to answer. This article proposes
to analyse the scheme of the Arbitration and Conciliation Act 1996,
as also various judicial precedents on the issue, and an attempt
would be made to answer the question.

Keywords: Arbitra Tribunas Awards, Arbitration, Mediation, Alternate
Dispute Redressa Mechanism

! Advocate-on-Record, Supreme Court of India.
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Introduction

In acongtitutional democracy like ours, wherethe Constitution itsel f
delinesatesthe respective spheresof thethree organsof the State namely
the Parliament, Executiveandthe Judiciary, itisthe udiciary which has
been entrusted with the unholy task of ensuring that each organ of the
Stateworksfor thewelfare of the peopleintheir respective spheres; to
ensurethat therightsof anindividual or not trampled upon andto come
torescuewhen hisor her right ispitted against the power of the State.
Giventhenatureof dutieswhichthesuperior judiciary iscalled uponto
exercise, it has aways been deemed to be vested with the inherent
power to punish for contempt?. In our constitutional schemeof things,
thisinherent power isgiven condtitutiona recognitionunder Articles 129
and 215 of the Constitution®. In order to regul ate the exercise of this
‘vagueandwanderingjurisdiction’” to punishfor contempt, the Parliament
enacted the Contempt of CourtsAct, 1971.

Section 2(a) of the Contempt of CourtsAct, 1971, define* contempt
of court’ tomean “civil contempt or criminal contempt. Civil contempt
meanswilful disobedienceto any judgement, degree, directions, order,
writ or other processof acourt or wilful breach of an undertaking given
toacourt”®. Crimina contempt means* publication whether by words
spoken, or written or by signsor otherwise, of any matter, or thedoing
of any act which:

(1) scandaisesor tendsto scandalise, or lowersor tendstolower the
authority of, any court; or

(i) preudices, or interferesor tendsto interferewith, the due course
of any judicia proceedings,; or

2 E.M SankaranNamboodripad V. T. Naryanan (1970)2 SCC 325

3 Articles129 and 251 confer on the Supreme Court and High Court, respectively
to punish for contempt

#  ShreyaSinghal V. Unionof India(2015) 5SCC 1

5 Section 2(b) of the Contempt of CourtsAct, 1971
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(i) interferesor tendstointerferewith, or obstructsor tendsto obstruct,
the administration of justicein any other manner®”.

Section 10 of the Contempt of CourtsAct confers power ontheHigh
Court to punish for contempt of any court whichissubordinatetoit.In
the context of theArbitration and Conciliation Act, 1996 (for short the
ArbitrationAct) theexpresson‘ court” hasbeen definedin section 2(1)(e),
tomeantheprincipd avil court of origind jurisdictioninadidrictincluding
High Courtinexerciseof itsordinary original civil jurisdiction. Itisno
longer res-integrathat anarbitrd tribuna isnot acourt withinthedefinition
of ‘ court’ asgivenin section 2(1)(€) of theArbitration Act’. Though, an
arbitrd tribuna isnot acourt, it undoubtedly adjudicatesprivate disoutes,
between parties. Theaward of anarbitral tribunal isenforceableasif it
wereadecreeof acourt®. Thus, notwithstanding that an arbitra tribunal
isnotacourt, itisvery much part of thejusti ce digpensation mechanism.
If the stream of justiceispolluted, the Contempt of CourtsAct 1971,
comesto rescue, to preservetherule of law, whichisthe bedrock of
our congtitutional democracy. Would the Contempt of CourtsAct 1971,
cometo rescueif the stream of justiceflowsnot through theformal set
up of courts, but through an arbitral tribunal, isthe question, which
thisarticle proposesto analyse.

Enforcement of Interim Orders—Earlier View

Wilful disobedienceof any judgement, degree, direction or order passed
by acourt tantamount to civil contempt®.AnArbitral Tribunal, under
Section 17 of theArbitration Act, hasbeen conferred with the power to
passinterim orders. In the context of enforceability of interim orders
passed by anArbitral Tribunal under Section 17 of theArbitration Act,

Section 2 (c) of the Contempt of CourtsAct, 1971

Union of Indiav. AmbicaConstruction, (2016) 6 SCC 36
Section 36 (1) of theArbitration and Conciliation Act, 1996
Section 2(b) of the Contempt of CourtsAct, 1971

© o ~N o
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the Supreme Court in Sundaram Finance Ltd V. NEPC India Ltd*
observed that though Section 17 givesthe arbitral tribunal power to
passinterim orders, the same cannot be enforced as orders of acourt.

The aforesaid view was again reiterated by the Supreme Court in
Managing Director, Army Welfare Housing Organisation V.
Sumangal Services Pvt Ltd.™, wherein it was observed that under
Section 17 of the Arbitration Act,no power was conferred upon the
arbitral tribunal to enforceitsordersnor doesit providefor judicial
enforcement thereof. The necessary concomitant of the observations of
the Supreme CourtinSundaram Finance'?> and Sumangal
ServicesPwasthat evenwilful disobedienceof suchinterim orderspassed
by anarbitral tribunal would not attract the provisionsof the Contempt
of CourtAct, 1971.

Giving Teeth for Enforcement of Interim Orders

Interestingly, neither in Sundaram Finance! nor in Sumangal Services®
was the attention of the Court drawn towards Section 27(5) of the
ArbitrationAct, whichreadsasunder:
“(5) Personsfailing to attend in accordance with such
process, or making any other default, or refusingtogive
their evidence, or guilty of any contempt tothearbitral
tribunal during the conduct of arbitral proceedings, shall
be subject to the like disadvantages, penalties and
punishmentsby order of the Court on therepresentation
of thearbitral tribunal asthey would incur for thelike
offencesin suitstried beforethe Court.”

10 (1999) 2SCC479
1 (2004)9SCC619
2 Supranote 9

13 Supranote 10

4 SupraNote9

15 SupraNote 10
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For thefirst time, in the context of enforcement of interim orders
passed by anArbitral Tribunal under Section 17 of theArbitration Act,
the Delhi High Court in Si Krishan V. Anand*® took note of Section
27(5) of theArbitration Act and held asunder:

“11. Though neither of the Counsel had drawn attention
totheaforesaid provision butin my opinionthesameis
acomplete answer to the cause of action for the present
petition. The petitioner seekssameinterim ordersfrom
the court asaready granted tohim by thearbitrd tribund

only for the reason of the breach of the order of the
arbitral tribunal being remediless. But that isnot the
position. Theaforesaid provision providestheremedy
for such breach. Any person failing to comply withthe
order of the arbitral tribunal would be deemed to be
“making any other default” or “ guilty of any contempt
to the arbitral tribunal during the conduct of the
proceedings’. Thustheremedy of the other party isto
apply tothearbitrd tribund for making arepresentation
to the court to meet out such punishment, pendlty tothe
guilty party, aswould havebeenincurred for defaultin
or contempt of the court. Naturaly, thearbitral tribunal

would make such arepresentation to thecourt only upon
being satisfied that the party/personisin default or in
contempt. Once such arepresentation isreceived by
thiscourt fromthearbitral tribunal, thiscourt would be
competent to deal with such party in default or in
contempt asif in contempt of order of thiscourti.e.,
either under the provisionsof the Contempt of Courts
Act or under theprovisonsof Order 39 Rule2A CPC.”

The Delhi High Court a so observed that perhaps Section 27 (5) of the

16 2009 (112) DRI6E57
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ArbitrationAct wasnot taken note of by the Supreme Court in Sundaram
Finance’andSumangal Services'® casebecause the power of the
arbitral tribunal to make arepresentation to thecourt for imposition of
penaltiesand punishmentson any person making ‘ any other default’ or
‘guilty of any contempt to thearbitra tribunawashedged intheheading
—"court assstanceintaking evidence’.

The Law Commission of Indiaand its 246th report® took note of
the judgements of the Supreme Court in Sundaram Finance and
Sumangal Services®, as aso the view of Delhi High Court in i
KrishanV.Anand®, and concluded that thejudgement of the Delhi High
Court wasnot acompletesolution’. TheCommisson highlighted that it
was imperative to provide teeth to the interim orders of the arbitral
tribunal, and therefore, recommended that the orders of the arbitral
tribunal under Section 17 of theArbitration Act should be statutorily
enforceablein the same manner asthe ordersof acourt®.

Pursuant to therecommendationsof theLaw Commission of India,
sub-section (2) to Section 17 was added by the Arbitration and
Congiliation (Amendment) Act, 2015, specifically providing that subject
to any orderspassed in appeal under Section 37, ordersissued by the
arbitral tribunal under Section 17 shall be deemed to be an order of the
court for al purposesand shall be enforceable under the Code of Civil
procedure, 1908 in the same manner asif it werein order of the court.

Thisamendment to Section 17 wasnot in derogation of Section
27 (5) of theArbitration Act, but in addition thereto. To borrow the

17 SupraNote 9

18 SupraNote 10

19 https://lawcommissionofindia.nic.in/reports/report246.pdf
20 SupraNotes9and 10

2l SupraNote 15

2 Para49 of the 246" report of the Law Commission of India
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expression from the report of the Law Commission of India, the
amendment wasamed to providing ‘ acompletesolution’. Inother words,
post the 2015 amendment, any interim order passed by the arbitral
tribunal under section 17 can now be enforced under the provisionsof
Order 39 Rule 2A of the CPC.This, however, doesnot take away the
power of the arbitral tribunal to make arepresentation to the Court
under section 27 (5) of theArbitration and Conciliation Act, 1996.

Artbitral Tribunal and the Power to Punish for Contempt

The Supreme Court in AlkaChandewar V. Shamshullshrar Khan?,

approved the decision of Delhi High Court in Si Krishan V. Anand?,

and held asunder:
“If Section 27(5) isread literdly, thereisno difficulty in
accepting the pleaof learned senior advocatefor the
Appellant, because persons failing to attend in
accordancewith the court processfall under aseparate
category from*“any other default”. Further, the Section
isnot confined to a person being guilty of contempt
only when failing to attend in accordance with such
process. The Section specifically statesthat persons
guilty of any contempt to theArbitral Tribunal during
the conduct of theArbitral proceedingsiswithinitsken.
Theaforesaid languageis, infact, in consonancewith
the Chapter heading of Chapter V, “Conduct of arbitral
proceedings’. Further, itiswell settled that amarginal
note can beused asaninternal aid to interpretation of
statutesonly in order to show what isthe general drift
of the section. It may aso beresorted towhentheplain
meaning of the Sectionisnot clear. Inthe present case
we must go by the plain meaning of Sub-section (5).

2 (2017)16SCC119
2+ SupraNote 15
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Thisbeing the case, wefind it difficult to appreciatethe
reasoning of the High Court. Also, in consonancewith
themodern Ruleof interpretation of statutes, theentire
object of providing that a party may approach the
Arbitral Tribuna instead of the Court for interimreliefs
would be stultified if interim orders passed by such
Tribunal aretoothless. Itisto giveteethto such orders
that an express provisionismadein Section 27(5) of
theAct.”

The Supreme Court in AlkaChandreshwar’s case®, clarified that a
personmaking ‘ any other default’ or ‘ guilty of any contempt tothearbitra
tribuna during theconduct of arbitra proceedings by themsdlvesformed
aseparate category than the persons‘failing to attend in accordance
withthecourt process . By so clarifying, provisionsof the Contempt of
CourtsAct, 1971, stood implicitly applicable. A person violating orders
of thearbitral tribunal fell inthe category of *any other default’, and
conduct of any person which had the propensity to interfere or obstruct
withthedue courseof Tribunal’sproceeding or otherwise scanddiseor
lower theauthority of theTribunal fell inthelatter category. Inboththe
circumstances, the arbitral tribunal had the power to make a
representation to the court for imposition of such penalty or punishment,
in accordancewith law. The only law in accordance with which the
punishment or penalty could beimposed is Contempt of Courts, Act
1971.

Even after the 2015 amendment of theArbitration Act whereby
Section 17(2) wasinserted making interim orders passed by thearbitral
tribunal enforceable under the Code of Civil Procedure, the position
has not got altered. In Amazon.Com NV Investment HoldingsLLC
V. Future Retail Ltd.? the Supreme Court drew distinction between

% SupraNote 22
% (2022)1SCC209
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the power conferred on courtsunder Order 39 Rule 2A of the Code of

Civil Procedure and orders madein contempt of court inthefollowing

words.
“61.1tisonething to say that the power exercised by a
court under Order 39 Rule 2-A ispunitivein natureand
akintothe power to punishfor civil contempt under the
Contempt of CourtsAct, 1971. Itisquite another thing
to say that Order 39 Rule 2-A requires not “mere
disobedience’ but “wilful disobedience’. Weareprima
facieof theview that thelatter judgment in adding the
word“wilful” into Order 39 Rule2-A isnot quitecorrect
and may require to be reviewed by alarger Bench.
Sufficeit to say that thereisavast difference between
enforcement of orderspassed under Order 39 Rules 1
and 2 and orders made in contempt of court. Orders
which arein contempt of court are made primarily to
punishtheoffender by imposing afineor ajail sentence
or both. On the other hand, Order 39 Rule 2-A is
primarily intended to enforce orderspassed under Order
39Rules1and 2, and for that purpose, civil courtsare
given vast powerswhich include the power to attach
property, apart from passing ordersof imprisonment,
which are punitive in nature. Orders passed under
Section 17(2) of theArbitration Act, using the power
containedin Order 39 Rule 2-A are, therefore, properly
referable only to the Arbitration Act. Neither of the
aforesaidjudgmentsarean authority for any proposition
of law to thecontrary.

Thus, if any interim order passed by thearbitral tribunal in exercise of
the powers conferred by Section 17 of theArbitration Act isviolated,
aggrieved person has two remedies. The first remedy is aimed at
enforcement of the order by invoking the powersunder Order 39 Rule
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2A of the Code of Civil Procedure. The second remedy isfor getting
thedefaulting party punished by invoking Section 27 (5) of theArbitration
Act and seeking arepresentation from thearbitral tribunal, to the court,
forimposition of penalty or punishment on ground of * making any other
default’. Invoking second remedy, namely, seeking representation from
thearbitral tribunal under section 27 (5) of theArbitration Act, would
necessarily meaninvocation of the powersunder the Contempt of Court
Act, 1979, through Court, for punishing the defaulter for committing
civil contempt.

CONCLUSION

In AlkaChandreshwar’s case?’, the Supreme Court conferred literal
interpretation to Section 27(5) of theArbitration Act, and concluded
that persons‘ making any other default’ or ‘ guilty of any contempt tothe
arbitral tribuna during theconduct of thearbitral tribund’ fals‘ withinits
ken'. These observationsof the Supreme Court arefar reaching, in so
far as Section 27(5) hasnow beeninterpreted by the Supreme Court to
meanthat anarbitral tribunal a so hasthe power to makearepresentation
tothe Courtfor imposition of pendty or punishment under the Contempt
of CourtsAct,if aperson, and who may not necessarily beaparty tothe
proceedings, isfound guilty of either civil or criminal contempt. Thus
the answer to the question - whether Contempt of CourtsAct, 1971
would cometo rescue, if the stream of justice, which flowsthrough the
setup of arbitral tribunass, ispolluted, isan emphatic yes.

27 SupraNote 22
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THEELECTION LAWSAMENDMENT ACT, 2021: A
NOVELATTACK ONRIGHT TO PRIVACY

Akrati Goswami'and Pradeep Ver ma?

Abstract

Theprinciplethat anindividual should havefull protectionin person
and property is as old as common law. The fact that it has been
found extremely necessary from time to time to define and evolve
the contours of this protection suggests that how important it is.
Privacy is one such consideration which has been |ooked upon not
only by the judiciary but also by the legislature so asto include it
within the ambits of fundamental protection. Privacy allows each
human being to be left alone in a core which is inviolable. The
concept of privacy is founded on the autonomy of an individual.
The Hon’'ble Supreme Court in K.S. Puttaswamy v. Union of
India®declared that privacy isa fundamental right under Article 21
and thusis a part of Right to life.

Recently, The Election Laws Amendment Act, 2021 has received
the assent of the President of India on 29" December, 2021. The
Act amends the Representation of People's Act, 1950 and The
Representation of People's Act, 1951. A major electoral reform
introduced by the Act is the linking of Aadhaar with the electoral
roll data for the purposes of establishing the identity of a person.
Privacy has doubleaspectsi.e., positive and negative. What is meant
by the negative aspect of privacy isthat the Sateisrestrained from
committing any intrusion upon the life and liberty of the citizen.

! Research Associate, Lok Sabha, Parliament of India
2 Research Associate, Lok Sabha, Parliament of India
8 K.S. Puttaswamy v. Unionof India, (2017) 10 SCC 1.
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The present paper presents an argument that the provision of
linking Aadhaar with the electoral roll in the said amendment allows
the state to intrude with the right to life and personal liberty of a
citizen by establishing a surveillance Sate and thusis violative of
the right to privacy. The present paper attempts at analyzing the
concept of right to privacy and to present an argument that the
said Amendment is in violation of the judgment of the Hon'ble
Supreme Court in both the K.S Puttaswamy Decisions(Privacy
Judgment and Aadhaar Judgment).

Keywords: Privacy, Surveillance State

Right to Privacy

Right to Privacy wasidentified asafundamental right by the Supreme
Court of IndiainaNine Judge Bench decisionin K.S Puttaswamy v.
Union of India*. This Judgment not only so declaresRight to privacy to
be aFundamental Right but al so discussesthe ambit and scope of the
right to privacy ingreat details.

Privacy has always been a natural right

Right to privacy isaconcomitant of anindividual’sright to exercise
effective control over hispersondity. Thisstatement seeksitsgenesis
fromthetheory that thereare certainrightswhich areinherent or intringc
inahuman being, asitisnot possibleto conceive human ementinlife
inabsenceof natural rights. Natural rightsarenot acharity of the State,
they inherein ahuman being only by the reason that they are human,
theserightsexistirrespectiveof classdivisons, sratadifferentiations.

Right to privacy is an important element for the wholesome
enjoyment of the guaranteesenumerated in Part |11 of the Constitution.
It must bestressed that thereisan essentid interplay andinterdependence

4 ld.at 1.
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of life, liberty, and dignity, of which privecy isan essentid element. Article
21 of the Constitution provided for right to lifeand personal liberty. The
element of lifeisthemost important but what makelifeimportant arethe
freedoms, libertiesand rightsattached toit, whereby anindividual is
allowed to make choices, to take decisions. Thisimpliesthat State as
guardian or parenspatriaeisto protect thisright of anindividua totake
decisionsfreely and to protect autonomy of anindividual. Thiswhen
ensured allowsanindividual tolead hislifetofullest extent.

Facets of Privacy

Privacy wouldimply the preservation of sanctity of saf, thefamily life,
marriage, thehome, personal intimaciesand sexual orientation. It also
includeswithinitsambit theright to be left alone. Privacy not only
safeguards the individual autonomy but also ensures that a person
exercises an effective control on the vital aspects of life. Privacy
recognizesthe* pluraity and diversity of our culture’. It would imply
that anindividua isto beallowedto function, to take decisionswhether
personal or public, without any interference by the State.

TheCondtitutiond coreof humandignity liesintheeffectiveexercise
of right to privacy. In privacy judgment two functionsof privacy were
identified: -

a) Normative function wheretheright to privacy servesasone of

thefoundationa eementsupon whichtheguaranteeof life, liberty
and freedom arefounded.

b) Descriptive function whereby theright to privacy ensuresthat
severa entitlementsand interestswhich lie at the foundation of
ordered liberty areavailableto ahuman.

Apartfromthisitwasasohddthat privacy hasboth positiveand negetive
content, the positive content imposes upon State apositive duty to take
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such measuresor stepsasare necessary to protect the Right to Privacy.
Thenegative content of it preventsthe Statefrom intruding thelifeand
persond liberty of acitizen.

It wasa so held that Privacy hasdistinct connotationsincluding,i)
gpatia contral ii) decisiona autonomy; andiii) informationa control. By
gpatial control, an individual has aright to create private spaces.
Decisond autonomy sgnifies” intimate persona choices” andthechoices
whichmay beexpressedin public. Informational control meansthe power
to exercise control over theinformation pertaining to the person.

Limitations of right to Privacy

The State can have nolegitimateinterest whenwhat it seeksto achieve
ismerdly profiling of anindividua. Statewhenever seeksto hinder with
theright to privacy of acitizen must ensurethat the threefold testis
satisfied. Asisclear and stated that no fundamental right isabsolutein
nature, thereforetheright to privacy a so haslimitations. Thethreefold
test gppliesto check thevalidity of any law whichisinviolationtoArticle
21 of the Congtitution of India. Firstly, therehasto bealawin existence
in order to justify any encroachment on right to privacy whichisa
derivativeright fromArticle 21 of the Congtitution of India. Secondly,
such law/intrusionintheright to privacy must servealegitimate Sate
aim. Thisstepisessentially meant to ensurethat the action of Stateis
reasonableandisnot arbitrary innatureand that it satisfiestherequirement
of Article21. Thirdly, it should satisfy thetest of proportionality meaning
that the measure so adopted by the Stateto achieve agiven legitimate
amistheleast intrusive and that thereisno other manner whichisless
intrusiveto achievethegiven legitimateaim of the State. Also, that the
extent of suchinterferencemust be proportional to the object sought to
be achieved by the State.
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TheAadhaar Act (Targeted Delivery of Financial and Other
Subsidies, Benefitsand Services) Act, 2016

TheAadhaar Act received the presidential assent on 25" March,
2016. The preambleof theAct states“ AnAct to providefor, asagood
governance, efficient, transparent, and targeted delivery of subsidies,
benefitsand services, the expenditurefor which isincurred fromthe
Consolidated Fund of India, toindividualsresiding in Indiathrough
assigning of uniqueidentity numbersto such individualsand for matters
connected therewith or incidental thereto.” TheA ct has been passed
with an object of providing an effective, secureand accurate ddlivery of
benefits, subsidiesand servicesfrom the Consolidated Fund of India
(CFI) totargeted beneficiariesand authenti cating their identity through
auniqueidentity i.e., Aadhaar number. The said enactment wasrequired,
as has been stated in the Statement of Objects and Reasons of the
Aadhaar Bill, so asto ensuretheidentification of the beneficiaries of
varioussocia welfareschemesfunded out of the CFl which hasbeena
major challengewith respect to theimplementation and thusresultingin
hindrancesin achieving the said outcomes.

Section 2 (a) of theAct definesAadhaar asanidentification number
issued to an individual under Section 3 of the Act and any virtual
aternativeissued by UIDAI.®> Under theAct every resident shall be
entitled toAadhaar number after the submission of hisdemographicand
biometricinformation.® The Government may requireanindividua to
furnishhisAadhaar for the purposeof establishingidentity of anindividua
making it necessary for such individual to possessAadhaar number.”
Theauthentication of theAadhaar number isto becarried by theAuthority

5 Targeted Delivery of Financial and other Subsidies, Benefits and Services
Act, 2016, § 2, No. 18, Actsof Parliament, 2016 (India).

6 Targeted Delivery of Financial and other Subsidies, Benefits and Services
Act, 2016, § 3, No. 18, Actsof Parliament, 2016 (India).

7 Targeted Delivery of Financial and other Subsidies, Benefits and Services
Act, 2016, § 7, No. 18, Actsof Parliament, 2016 (India).
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on thebasisof the demographic or biometric information of aperson.®
Having said this, Section 57 of theAct (now omitted by the Aadhaar
2019 Amendment Act) also callsfor our attention. Theprovision of this
repeal ed Section wasin nature of an enabling clause providing that the
State, body corporate or person pursuant to any law or any contract
may usetheAadhaar number to establish theidentity of anindividual
whichwasa so under chdlengein K.S. Puttasvamy v. Union of I ndia®
(Aadhaar Judgment).

Oneof theissuesagainst thevadidity of theAadhaar Act wasthat it
was passed asaMoney bill thereby surpassing the normal routeasis
followedinany other ordinary Bill. TheRgyaSabhain caseof amoney
bill cannot amend or regject the Money Bill and theretention period by
Rajya Sabhaof such aBill is14 dayswhichis6 monthsin case of an
ordinary bill. Thus, passing aBill assaMoney Bill hasseriousimplications
onthefederal natureof thelndian polity. Thesignificance of the Upper
House of the Parliament was el ucidated by the Hon’ ble Supreme Court
in KuldipNayar v. Union of India.*°

Thishurdlewas cleared by the Hon' ble Supreme Court inthe 5-
judge bench decision in Puttaswamy case(Aadhaar Judgment) on
the ground that section 7 deal swith theexpenditureonthesocid welfare
schemesby the State from the CFl. The Court held that Section 7 of the
Actis“thecoreprovison of theAadhaarAct andthissatisfiesthecondition
of Article 110 of the Constitution of India.” The Court also ruled that
other provisonsof theAct aremerely incidenta andareonly auxiliary in
nature so asto answer the proper functioning of theAct.

8 Targeted Delivery of Financial and other Subsidies, Benefits and Services
Act, 2016, §8, No. 18, Actsof Parliament, 2016 (India).

9 K.S. Puttaswamy v. Union of India, (2019) 1 SCC 1.

10 KuldipNayar v. Union of India, (2006) 7 SCC 1.
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TheElection LawsAmendment Act, 2021

The Election Laws (Amendment) Act, 2021 received the assent of the
President of Indiaon 29" December, 2021. The Bill seeksto amend
the provisions of the two election lawsi.e., ‘ The Representation of
People'sAct, 1950 (hereinafter referred asthe*RP1950Act”) and
‘Representation of People’'sAct, 1951 (hereinafter referred asthe” RP
1951 Act”). TheActinter alia seeksto introduce provisionsfor linking
of Aadhaar withthedectord rolls, making el ection servicesgender neutra
andintroducing additional qualifying datesfor voting.

The Committee Report

The Election LawsAmendment Bill wasintroduced in Lok Sabhaon
December 20, 2021 on the recommendations of the 105" Report of
the Departmentally related Parliamentary Sanding Committee on
Personnel, Public Grievances, Law and Justice. The said committee
report dealt with several important topics such asAccessto justice,
Alternate Dispute Resolution, All India Judicial Service, Common
Electora Roll for local body to Lok SabhaElection, Electoral Photo
Identity Cards (EPIC), etc. The Committee report observed that
maintenance of freeand fair electionsin the country isthe bedrock of
democracy and part of the Basic Structure of the Congtitution of Indiat*
which cannot be compromised. According to therecommendationsand
observations of the Committeethelinkage of the UniqueAadhaar 1D
card number with the Voter Identity Card of a person can ensure
participative democracy as dueto such linkage theincidence of the
multiple entries could be eliminated and monitored. The committee
focused on mooting theideaof linkage of Aadhaar card number with
thevoter | D of aperson reasoningin ontheargument that suchameasure
will ensurethe purification of theelectoral roll and thusisinthelarger
interest of thedemocratic policy.

11 Kihoto Hollohan v. Zachillhu & Ors., 1992 Supp (2) SCC 651.
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The said committee report is subsequent to the proposals of the
Election Commission of Indiavidealetter’? to the Ministry of Law and
Justice. The said |etter mentioned about the decision of theHon' ble
Supreme Court in Aadhaar Judgment which prohibited the using of
Aadhaar detailsfor any purposes other than the Public Distribution
System Scheme and L PG Distribution scheme, pursuant towhichthe
Commission suspended the collection of theAadhaar numbersof the
electorswho volunteered the samefor the purposes of purifying the
electoral rolls. Thus, the letter proposed appropriate statutory
amendmentsin the 1950 and 1951 Acts so asto link Aadhaar with
EPIC. Thus, the Committee gppreciated the proposal of the Commission
and recommended for theinitiation of relevant amendmentsin the 1950
and 1951 Acts. According to the Committee the linking of Aadhaar
number with the EPIC would reduce several mapracticesinthedections.

Salient Featuresof the Election L aws(Amendment) Act, 2021

Ontherecommendations of the Committee, The Election Laws
(Amendment) Bill, 2021 wasintroduced in the Lower House of the
Parliament on December 20, 2021 and was passed on the same day.
TheBill was passed by the Upper House of Parliament on December
21, 2021. Asmentioned earlier, it seeksto amend the RP, 1950 and the
RP, 1951 Acts. The 1950Act providesfor theall ocation of seatsinand
delimitation of constituenciesfor the purpose of election to, theHouse
of Peopleand the Legidaturesof States, the qualifications of voter at
such electionsand the preparation of the electoral rolls, etc. the 1951
Act ontheother hand providesfor the conduct of eectionsof theHouses
of Parliament, the qualifications/disqudlifications of the members, the
mal practicesat or in connection with such elections, etc. The Statement
of Objectsand Reasonsof the Election Laws (Amendment) Bill, 2021
providesthat thesaid bill is proposed on the proposal sfrom various
guartersto the Central Government, in relation to the amendment of

12 | etter No. 3/ER/2018/SDR dated 13th August, 2019.
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certain provisionsof the 1950 and 1951 Acts. To achievethe object of
curbing themenace of multipleenrolment of samepersontothedectora
roll, indifferent place, thelinkage of Aadhaar with theelectoral ID of a
personisproposed by theBill.

Following are certain features of the A ct as passed and received
the assent of the president: -

Linking of Aadhaar with the Electoral Rall

Themost controversid and debated provisonintheAmendmentActis
theprovisonfor linking of Aadhaar number of apersonwiththee ectora
roll. Section 4 of the Amendment Act amends Section 23 of the 1950
Act by inserting sub-sectionsunder it. The said provision empowersthe
electord regisration officer to ask for furnishing the Aadhaar number as
given by theUniqueldentification Authority of India(UIDAI) soasto
establish theidentity of such person. Thesaid provision usestheword
“may’ so asto makeit voluntary and not mandatory. But the question
that whether the said provision can bemisused by thed ectord registration
officer isdiscussed later inthe paper.

Theproviso of Section4 of theamendment Act further empowers
theelectoral registration officer to requirethe Aadhaar number fromthe
persons who are already registered under the electoral roll for the
purposes of authentication of entries. Thisprovision giveseffect tothe
recommendation of the Committeeso asto ensurepurification of eectord
rollsby reducing the possibilities of multiple entriesfrom different
congtituencies. Other safeguard provided under the provision for the
persons who may not have Aadhaar number or who don’t want to
intimatetheir Aadhaar number isthat such aperson“may beallowed”
to furnish any other aternate document.

Qualifying Date for enrolment
TheAct amended Section 14 of the 1950 Act under which only one
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qualifying datefor enrollment in the electoral roll whichisJanuary 1.
Thisimpliesthat aperson on turning 18 years of age can enroll only
whentheroll isrevised inthe next year. The amendment Act changes
thisprovision and providesfor four qualifying datesi.e.,” the 1t day of
January, the 1st day of April, the 1st day of July and the 1st day of
October.” The said amendment isrequired to removethedisparity that
despitethe Constitutional guaranteethat any person aboveage 18 can
vote, the person actudly isnot eigiblefor votedueto thefact that heis
not enrolled in theelectoral roll because of only onequalifying date as
provided under the previousAct.

Gender Neutral Provisions of the Act

TheAct amended certain provisionsof the RP1950 and 1951 Actsso
asto makethem Gender neutral . Section 20 of the 1950 Act provides
for themeaning of “ ordinarily resdent.” Accordingto clause(6) of Section
20“wife’ of personsordinarily resdentin aconstituency aredeemedto
beordinarily residing inthe same constituency if they residewith such
persons. Such personsinclude personsholding aservicequalification,
membersof armed forcesor Central Government posted outside India
Section 3 of theamendment Act substitutestheword * wife' with the
word ‘ spouse’ . Similarly, Section 60* of the RP, 1951 Act has been
amended to the effect that theword *wife' inthe said section shall be
replaced by ‘ spouse’.

Validity of the Election LawsAmendment Act, 2021

It isargued by the Authorsthat the Election LawsAmendment Act,
2021 wasrather passed by the Parliament in a haste manner without

13 Section 60 of the Representation of People Act, 1951 provides for Special
Procedure for voting by certain classes of persons. These persons are as
mentioned in Section 20 of the RPAct, 1950. For the purposes of representation
of such person’s provisions can be made by rules under the Act. Clause (b)
(i) of the said Section provides that the wife of such persons would also be
covered under the provision.
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proper consideration and discussions. In the Lower House of the
Parliament during the debatesand discuss onssevera pointsagainst the
validity of the Bill wereraised whichwere overlooked. TheBill dl and
aboveisagainst thelandmark Judgment of the Supreme CourtinK.S
Puttaswamy case* and A adhaar Judgment. During theintroduction of
theBill in Lok Sabha, Union Law Minister Mr. KirenRijujujustified the
Bill onthegroundsthat it ispassed so asto eradicatethe disparitiesin
the existing el ection laws. With respect to the provisions of linkage of
Aadhaar number with theeectord roll heexplained thatitisin order to
weed out bogusvotersfrom theelectord rollsso asto maintain purity of
elections. Furthermore, heexplained that the Bill israther voluntary and
not mandatory and thus not violate the sanctity of thejudgment of the
Supreme Court and isin consonance with the Right to Privacy of a
citizen.However, itisargued by theAuthorsthat the practicality of the
said provisionentailstheviolation of theright to privacy of citizenand
thejudgment of the Hon’ ble Supreme Court. The evidence of thesaid
Satement istheinstancewherein theAadhaar number wasused to clean
up databases of the Mahatma Gandhi National Rural Employment
Guarantee Scheme and it rather ended up causing del etion of people
from the database. Thus, it underminesthe negative aspect of theright
to privacy according to which State cannot encroach upontheright to
privecy of citizens.

Thefollowing part of the paper would be checking thevalidity of
the Act as per the standards as laid down by the Hon’ ble Supreme
Court inthe Privacy Judgment® and the A adhaar judgment.

The three-pronged test

Inorder that aState on | egitimatei nterests can encroach upontheprivacy
of acitizen, three-pronged test as has been enumerated by the Court in

14 Supraat 1.
15 Supraat 1.
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Privacy judgment hasto be complied. The Election LawsAmendment
Act does not satisfy thisthree-pronged test. Thefirst conditioni.e.,
Requirement of Law, inthis case stands satisfied astheintrusionin
privacy of anindividual inform of linking Aadhaar to thevoter identity
cardisdoneof the basisof Section 4 of theAmendment Act. Secondly,
legitimatestateamtest isa so satisfied inthiscaseastheamendment is
amed at de-duplication of thevotersin ectora roll and placingacurb
on fakeand bogusvoting so asto ensurefair elections.

However, thethird and most important condition being the test of
proportionality isnot met in the case of 2021 Amendment Act. The
reason being, that lessintrusive means could be adopted so asto meet
the compelling interests of the State and citizens. Eveninthe Country
likethe USA, using biometricsfor the purposes of verification and
authentication of identity of apersonisnot donefor the purposes of
votinginthedections. Morethan 15 Statesin the USA havenon-strict
methodsfor the purposes of verification of identity of thecitizeninthe
votinglist. These Statesin USA use methods such assignature against
theinformation file* Stateslike New York asksfromthecitizentosign
the poll book and it isthe duty of the election officer to compare such
sgnaturewith thesignature onthefileof voter and moreover to compare
the physical appearance of voter with theinformation on record. Even
inthecountrieswhich usestricter lawsfor the purposesof identification
of voter, verification through biometricsisnot practiced. Thevoters
who do not haveany valid or acceptabl eidentification areasked to vote
on aprovisional ballot and to take additional steps after the day of
election for the sameto be counted.

The Election Commission hasnot tried any other lessintrusive
measures to ensure the de-duplication of the electoral roll. The

16 National Conference of State Legislatures, https://www.ncsl.org/research/
el ections-and-campai gns/voter-verification-without-id-documents.aspx (last
visited Mar. 3, 2022).
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Commission did not show asto how the door-to-door survey method
for thevoterswasnot effective, theuse of indelibleink, etc. Insisting
directly ontheintrusive method of using thebiometricsof anindividua
for voter identification, de-duplicationisconstitutionaly unsound.

Aadhaar- an Act to provide for targeted deliveries of subsidies,
benefitsincurred from CFI

Inthe Aadhaar Judgment one of the argumentsagainst thevalidity of
theAadhaar Act wasthat theword benefitsused in Section 7 of theAct
isvery looseand vagueand will alow the Stateto bring withintheambit
of Aadhaar dl or any of thegovernmentdl activity. Refuting thisargument
Hon' ble Supreme Court read* benefits gusdemgeneriswith* subsidies

specifying that benefits are those social welfare schemesfor which
resources are drawn from the CFI. The Supreme Court thus struck
down the actions of CBSE, NEET, JEE and UGC wherein the said
institutions have asked the studentsto furnish their Aadhaar detailsin
order to avail scholarship benefits on the ground that it was not
demongtrated that such scholarshipswereachargeonthe CH. Smilarly,
the notification of Ministry of Telecom to link mobile numberswith
Aadhaar card was also struck down on dual ground. Firstly, it wasnot
backed by any law and secondly that operating mobile numbersisnot a
subsidy or benefit borne out of the CFI.

TheAmendment Act isbad inlaw onthe mentioned ground aone.
Right to voteisboth aConstitutional and legal right. Hon' ble Supreme
Court hasidentified democracy asthe part of basic structure of the
Congtitution for which right to voteissinequa non. Right to voteisan
obligation onthe state and not acharity inform of any subsidy or benefits
borne out of the CFl. The Court in Aadhaar Judgment has clearly
gpecified that the State cannot ins st on theAadhaar authentication u/s8
of theAadhaar Act unlesstheact or transaction for which authentication
isrequired fallssquarely withintheambit of Section 7.
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Section 57 (now repealed) of the Aadhaar Act as has been
mentioned abovewasin natureof anenabling clause, itamedat providing
Authorizationto the State to use Aadhaar for purpose other than those
mentioned in Section 7 of theAct. Thesaid provision wasstruck down
by the Hon' ble Supreme Court in Aadhaar Judgment on theground that
it was patently unconstitutional, asit failed to passthe proportionality
test, as* it allowsan unrestricted extension of the Aadhaar platform
to users who may be Government agencies or private sector
operators.” TheCourt held that this provision hasascope much wider
that what was originally meant to be achieved by theAct. The Court
went onto hold that aprovision likethiswould enablethe establishment
of aSurveillance State asit enables the State to seed the Aadhaar of
individual s across various sectorsand services provided. Thus, this
Section wasrepea ed by theAadhaar Amendment Act of 2019.

Section4 of The Election LawvsAmendment Act providesfor using
Aadhaar for authentication of thevoter list without any provisoninthis
regardinthePrincipal Acti.e., theAadhaar act. Thus, thesaid provision
suffers the vice of unconstitutionality as there is no basis for this
Amendment ActintheAadhaar Act. This Section ashasbeen indicated
aboveinthe Judgment of the SCisan attempt onthepart of the Stateto
become Surveillance State.

TheAadhaar Act as has been mentioned earlier was passed asa
Money Bill ontheground that it dealt with the expenditure from the
CHl. However, the Election LawsAmendment Act isnot anyhow rel ated
to Section 7 of the Aadhaar Act and isnot acharge on the CFI. The
Election LawvsAmendment Act, isunconsgtitutional onthebasisthatitis
acolourablepieceof legidation asit alowstheusing of anAct passed
asMoney Bill to beused for purposes other then those enumerated in
Art. 110 of the Congtitution.
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Voluntary nature of Aadhaar

Section 3 of theAct usestheword “entitles” and thusisenablingin
nature and not mandatory. In the case of BinoyViswam v. Union of
India'’, the division bench of Supreme Court held that theAadhaar Act
has been enacted to enablethe Stateto identify individual sfor delivery
of benefits, services, subsidies and other welfare schemes. It is
mentionedin Section 7 that when anindividud intendsto avail thebenefits
of social welfare schemes, hemay berequired to furnish hisAadhaar
number but evenin casethat he/she does not possessAadhaar, other
modesof identification may beresorted to. If anindividua isenrolled
for Aadhaar hemay voluntarily useit asmany placesfor the purpose of
identification or authentication ashelikes. However, the State cannot
ingst anindividua to supply hisAadhaar number in casewhen he/sheis
not availing any benefitsborneout of the CHI.

Section 4 of the Election LawsAmendment Act, 2021 asisclear
fromthe phraseol ogy, presupposesthat every individual hasan Aadhaar
number assigned to him. This Section empowersthe El ection Regigration
Officer to not only ask the new votersto furnish their Aadhaar number
but also the existing voters to do so. Clause (5) of the said section
mentionsthat every person whose nameissoincludedinthevoter list
may supply hisAadhaar number toAuthority asnotified by the Central
Government. As mentioned earlier that theimpugned Section of the
amendment Act proceeds on an understanding that Aadhaar registration
iscompulsory innature. Thisunderstanding, it isargued, isagainst not
only the Aadhaar Judgment wherein the Supreme Court citing
BinoyVishwam'® case held that Aadhaar enrolment is completely
voluntary but also theAadhaar Act, Section 3 of whichisonly enabling
provision and not mandatory.

17 BinoyViswamyv. Union of India& Ors., 2017 SCC 7 59.
18 |bid at 14.
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Section 4 of theAmendment Act a so specifiesthat no names shall
beremoved fromthevoter list “for inability of anindividual tofurnish
or intimate Aadhaar number due to such sufficient cause as may
beprescribed.” A proviso appended to this sub-clause states, that such
individual may beallowed to furnish other alternate document asmay
be prescribed. The use of thewords as*may be prescribed” implies
that the Government may provide by rulesthe sufficient causeonthe
basisof which no namesof individualsareto bestruck down out of the
voter list aswell asthe other modes of identification. However, an
argument against this can be that the Government hastill date not
prescribed any rulesin thisbehalf |eaving thisaspect of theAct at the
discretion of the Election Regigtration Officer, which canlead to arbitrary
useof powersby such officer.

Citizenship distinguished from Residence

Oneof thearguments presented in favour of theAmendment Act by the
Hon’ ble Law minister inthe Parliament isthat illegal migrantshave
registered themselvesasvotersand they will beremoved from thevoter
list by Aadhaar authentication. But the proposition that such migrants
oncethey have obtained voter cardswould havefailed to get themsalves
enrolledinAadhaar whichisonly aproof of resdenceand canbeeasly
obtained just by partingwith biometricsinany registered Aadhaar Center,
seemsincorrect.

Lexicon Universal Encyclopedia definescitizenship asarelation
between anindividua and Statewheretheindividua owesallegianceto
the State and the Statein turn provides protection, rightsand privileges.
Citizenisdefined as* amember of alegally condtituted State, possessing
certain rights and privileges and subject to corresponding duties.”
Citizenshipisdifferent fromresidenceasthelatter only impliesaplace
where onelives and isdifferent from domicile; it isan act of living
somewherefor sometime or permanently. Citizenship isamatter of
great import asit entitlesapersonto agreat deal of rightsand duties.
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Article5-11 of the Constitution of Indiaare specifically dedicated to
citizenship. Right to votewhichisboth aCongtitutiona right® aswell as
alegd right®isavailableonly tothecitizensof acountry and not merely
toany resident.

Section 16 of the RPAct, 1950 providesthat every citizen provided
that heisnot subject todisqudificationsmentioned thereinshall bedigible
to beincluded in the electoral roll. Whereas Section 3 of the Act of
2016 clearly specifiesthat every resident iseligibleto beenrolledin
Aadhaar scheme. Now the Election Laws Amendment Act is
problematic aswhat it seeksto achieveisauthentication of theenrolment
list on the basis of linking Aadhaar with voter card to eliminate de-
duplication, whichisonly aproof of residenceand not citizenship.

Conclusion

Privacy asmentionedisoneof themaost important aspectsof livingalife
with liberty and dignity and thusisdeclared asapart of fundamental
right tolifeunder Article21 of the Condtitution of India. A Statewhichis
the protector of rightsand liberties of itscitizen cannot accord astatus
of asurvelllance State so asto violate and hinder with theprivacy of its
citizensand thusencroaching upon their liberty and dignity. Oneof such
attemptsby the State of causing such hindrance wasthe enactment of
the Aadhaar Act, some of the provisions of the Act which sought to
interferewith theprivacy of thecitizensand thusdecl ared uncondtitutional
by the Supreme Court in theAadhaar judgment.2Thevitdity of right to
privacy was never ignored by the Courtsin Indiaeven beforethe 9-
judge bench decision of Supreme Court in K.SPuttaswamy v. Union
of India.?

19 INDIA CONST. art. 326.

20 Peoples Union for Civil Liberties v. Union of India, 2019 SCC Online SC
1820.

2L Supraat 8.

2 Supraat 1.
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TheDataProtection RegimeinIndiaisstill initsnascent stage, as
the DataProtection Bill isstill under consideration of theLegidature. In
absenceof such asafeguard againgt the Infringement of Right to Privacy
by the State and the Private Players, the L egislation of thisElection
LawsAmendment Actisrather adrastic step and anill-planned one. It
cannot be denied that in today’s age when the internet is ubiquitous
escaping from any datafoot printsisimpossible however, asthe Right
to Privacy hasboth apositive and anegative aspect it isexpected out of
Statethat the State should take stepsin thisdirection, evenif the Stateis
moving on thisaspect of Privacy with snail’s pacethe State should not
at least take stepswhich arein fact impinging on the Right to privacy.
Some databases as those which are mandated under Section 7 of the
Actisalegitimate one, however, collecting and storing dataiin absence
of arobust Privacy regimeisnothing lessthan amistake. Asitiswell
known that thereisarisk associated with storing theinformation which
formsthevery bassof anindividua’sidentity asthemisappropriation of
thesamewill haveanimpact of denying that individual, hisvery Identity
and may aswell result in placing limitations of the persona freedom.

TheAadhaar card arewd | linked to severd of the phone numbers,
these phone numbersare often used to make socia mediaaccounts, the
Aadhaar are mandatorily to be authenticated for those who aretaking
benefits of the social servicesand other benefitsborne out of the CFI.
Now, if the Elections LawsAmendment Act iscomplied with thenin
that caseit cannot be denied that the State may well beinapositionto
becomefrom anintrusive state to Surveillance State. The State may
very well differentiate between thosewho areavailing the servicesand
thosewho are not availing any of these services. The Statewhichis
omnipotent powered with thisdatamay aso engagein profiling of the
voters, thisindeed isagravethreat to the very democracy.

Apart fromthe Privacy Aspect, it isalso clear that the Parliament
has enacted the L aw in question without adhering to the Judgment of the
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SCinthe Puttaswamy 5Jbench Decision®, in the case of MadrasBar
Association v. Union of India**; SC cited the decision in the case of
Patel GordhandasHargovindas& Ors. v. Municipal Commissioner,
Ahmedabad & Anr.#and held that itisnot sufficient for the Legidature
to declare merely that the decision of the Court shall not bebinding or,
to enact aLaw without validly removing thebasisof thedecision. This
has been very clearly illustrated in the case of the Election Laws
Amendment Act asthe Parliament has enacted thisamendment without
vaidly removing thebas sof the Judgment. The Parliament hasnot taken
care of therecommendationsof theAadhaar Judgment of the SC.

It can be summed up that the Section 4 of The Election Laws
Amendment Act, doesnot qualifythree-pronged testisnot qualified as
thethird aspect of thistest that isthe Proportiondity test isnot qualified
asthe Election Commission hasnot provided asto why other ways of
voter identification and de-duplication were not used. Also, theright to
voteisinherent in anindividual in case of ademocracy andisnot a
charity of the Stiate and in no way acharge upon the CFl. Further, there
isnolegidativebasisastheenabling provisoninthecasei.e, Section
57 of theAct wasomitted by the 2019 Amendment Act after the same
wasdeclared to bepatently uncongtitutiond asper theAadhaar Judgment.
Thus, onthebasisof the above pointstheAuthorsarguethat Section 4
of the Election LawsAmendment Act, 2021 suffersfrom the vice of
uncongtitutionality asitisaboveal inviolation to thefundamental right
of privacy and dsotheprinciplesof privacy enshrined Privacy Judgement
and Aadhaar Judgment of the Supreme Court.

2 Supraat 8.

24 MadrasBar Association v. Union of India, (2015) AIR SC 1571.

% GordhandasHargovindas& Ors. v. Municipal Commissioner, Ahmedabad
&Anr., (1964) 2 SCR608.
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EXAMINING THE LEGAL FRAMEWORK OF THE PROHIBITION
OF CHEMICAL WEAPONSIN NON-INTERNATIONAL ARMED
CONFLICTS: SYRIA INPERSPECTIVE

Oreoluwa Oduniyi' and Ogbole Ogancha?

Abstract

In recent times, hostilities have taken the formof non-inter national
armed conflict with its attendant gory effects, it has become more
pronounced in the 20" and 21% Century warfare. The means and
methods engaged in such hostilities have been on the spotlight in
International Humanitarian Law. Very recently, the entire world
was shocked with the deployment of chemical weapons chemical
weapons in the Syrian war, particularly its adverse effect on the
civilian population. The effectiveness of the Convention on the
Prohibition of the Development and Production, Sockpiling and
use of Chemical Weaponsand ontheir Destruction, Common Article
3 of the Geneva Convention, and the Protocol 11 additional to the
Geneva Conventions relating to the protection of victims of Non-
international Armed Conflicts readily comes to mind. Although,
scholars had in times past advocated for the prohibition of the use
of chemical weaponsin armed conflict which led to the enactment
of the Chemical Weapons Convention and establishment of the
Organisation for Prohibition of Chemical WWeapons. However, the
Syrian situation has once again exposed the need to devote more
effort to the prohibition of the use of chemical weapons in non-
international armed conflict by providing a more effective punitive
sanctions for perpetrators of this heinous crime through the
establishment of appropriate legal and institutional frameworksto
ensure adequate protection for civiliansagainst chemical weapons
and promote the core values of international humanitarian law.

! Lecturer, Obafemi Awolowo University
2 Legal Practitioner
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Introduction

Onefundamental objectiveof International HumanitarianLaw (IHL) is
the control of the use of weaponry inwarfare. Itsaimisnot to outlaw
war or makeit impossibleto befought in accordancetoitsrules; IHL
seeksto reduce human suffering whilerecognising thereditiesof war in
human relations®. The need to mitigate unnecessary suffering of victims
of armed conflict served asthe underlying factor for the prohibition of
severa wesponswhich werefamousfor wreaking havoc and causing
untold suffering to both combatantsand civiliansaike. By theagreement
of Statesthrough several international treatiesunder international law,
the use of certain weapons has been forbidden during warfare. Among
theseare explosive projectiles’, expanding dum-dum bullets®, poisonous
gases®, biological weapons’and chemical weapons?, inter alia. The
principa focusinthisarticleistheuse chemica weaponsduring armed
conflicts; the use of which was prevalent during theWorld War | and

8 LaurieR. Blank, Gregory P. Noone, International Law and Armed Conflict:
Fundamental Principles and Contemporary Challenges in the Law of War,
(WoltersKluwer 2019)

4 St. Petersburg Declaration of 1868 (full Declaration Renouncing the Usg, in
Time of War, of Explosive Projectiles Under 400 Grammes Weight at Saint
Petersburg, Russian Empire, November 29/ December 11, 1868)

> The 1899 Hague Declaration Concerning Expanding Bullets

6 Geneva Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or other Gases, and of Bacteriologica Methods of Warfare, 17
June 1925

" Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their
Destruction signed 10 April 1972, entered into force on 26 March 1975.

8 Convention on Prohibitionsor Restrictionson the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have
Indiscriminate Effects (and Protocols) (AsAmended on 21 December 2001),
10 October 1980
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even more recently employed in the on-going conflict in Syri&’.
I nterestingly, the use of chemical agentsinwarfaredid not start with
WorldWar 1. It hasbeen reported that chemical agentswere employed
inthe 5" century B.C during one of thewarsbetween Athensand Sparta
inAncient Greece.™® Theworld experienced an unprecedented use of
chemical weaponsduring the First World War. Research showsthat
both partiesto thewar had chemistswho explored over 3,000 chemical
substances as progpective chemica weapons. Though just thirty agents
were actually used and about twelve achieved the desired military
advantage™, the effects of these weapons cannot be downplayed.

The 21¢ century chemical weapons (CW) warfare has however
evolved from the use of the mustard gas (which usually wasyellow or
brown and smelled likegarlic, onionsor mustard)*? to theuse of Sarin
Gas, an odourless, tastel essand col ourlesstoxic gaswhichisregarded
asoneof themost toxic chemica weaponsin existence!® and the‘ most
murderousweapon in modern warfare' 14, Evidence of the use of this

® UN inspectors Confirm Chemical Attacksin Syria(CBS News, 12 December
2013) available at:https://www.cbsnews.com/news/un-inspectors-confirm-
chemical -attacks-in-syria/(Visited on February 23, 2022).

10" CharlesE. Heller, Chemical Warfarein World War |: The American Experience,
1917-1918, Combat Studies Institute L eavenworth Papers No 10, 1 (1984)
available at:https://www.armyupress.army.mil/Portals/7/combat-studies-
institute/csi-books/| eavenworth-papers-10-chemical -warfare-in-worl d-war-i-
the-american-experience-1917-1918.pdf (Visited on February 23, 2022).

1 1bid.

12 Centers for Disease Control and Prevention, ‘ Facts about Sulfur Mustard’
available at: https://emergency.cdc.gov/agent/sulfurmustard/basics/
facts.asp(Visited on February 20, 2022).

13 AmarnathAmarasingam, A History of Sarin as a Weapon, (The Atlantic,
2017).Availableat: https://www.theatl antic.com/international/archive/2017/
04/sarin-syria-assad-chemical-nazi/522039/ (Visited on February 20, 2022).

14 "Sarin: the deadly history of the nerve agent used in Syria’ The Guardian,
September 17, 2013 available at: https://www.theguardian.com/world/2013/
sep/17/sarin-deadly-history-nerve-agent-syria-un(Visited on February 23,
2022).
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deadly chemical weapon can be seen from the 2013 GhoutaAttack in
Syriawhich claimed thelivesof morethan 1,400 persons’®. Thestution
in Syriacan be categorised under International Humanitarian Law asa
Non-International Armed Conflict (NIAC). However, inthissituation,
though Additional Protocol |1 to the GenevaConventions 1977 (APII)
applies to Non-International Armed Conflicts between a state and
dissident armed force, it does not apply to Syria asthe latter never
ratified theAdditional Protocol |1.%® Thereforethe rulesunder Common
Article 3 of the GenevaConventions 1949, apply. Itisalsoimportant to
note that compared to I nternational Armed Conflicts (IAC), treaties
relating to Non-International Armed Conflictsarerdatively scarceand,
inmost cases, customary rulesof international humanitarianlaw aresaid
to apply to both IAC and NIAC. In fact, the ICRC has come to the
conclusionthat 136 out of the 161 rulesof customary humanitarian law
applicablein International Armed Conflictsaso apply inNIACs".

Against thisbackdrop, thisarticle set out to examine the legal
framework onthe prohibition of chemica weaponsin Non-International
Armed Conflictsunder Internationa Humanitarian Law, usng Syriaasa
case study.

15 JobyWarrick, “Morethan 1,400 Killed in Syrian Chemical WeaponsAttack ,
U.S Says’ The Washington Post, August 30, 2013, available at: https.//
www.washingtonpost.com/world/national -security/nearly-1500-killed-in-
syrian-chemical-weapons-attack-us-say5/2013/08/30/b2864662-1196-11€3-
85h6-d27422650fd5_story.html (Visited on February 20, 2022).

16 | ouise Arimatsu, MohbubaChoudhury The Legal Classification of theArmed
Conflictsin Syria, Yemen and Libya(2014) Chatham House International Law,
1,16.Available at: https://www.chathamhouse.org/sites/default/files’home/
chatham/public_html/sites/default/files/20140300 Classification Conflicts
ArimatsuChoudhury1.pdf(Visited on February 23, 2022).

7 1CRC, Non-International Armed Conflict, available at: https://
casebook.icrc.org/law/non-international -armed-conflict(Visited on February
23,2022).



Examining The Legal Framewor k of The Prohibition of Chemical WWeapons 63

L egal Framework for the Prohibition of Chemical Weapons

A number of treatiesprohibit the useof chemica weaponsininternationa
armed conflicts. They include: the Hague Declaration Concerning
Asphyxiating Gases of 1899,8 the 1925 Geneva Gas Protocol ,*° the
Rome Statute of thelnternational Criminal Court which classfiesitsuse
asawar crime? and lastly the Chemica Weapons Convention,? which
isdescribed asthe most comprehensivetreaty chemical weaponsin
international law.

Chemical Weapons Convention

The Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weaponsand ontheir Destruction
(hereinafter known asthe Chemica Wespons Convention) wasadopted
13" January 1993 and entered into force four years after, on 29April
1997.2

Prior to the adoption of the Chemica Weapons Convention, there
had been attemptsin history to regul ate the use of harmful substances
during warfare. The 1907 Hague Convention Respecting the Lawsand
Cusgtomsof War onLand (HaguelV) inarticle23(a) specificdly prohibits

18 Declaration (1V,2) concerning Asphyxiating Gases. The Hague, 29 July 1899.

1 Protocol for the Prohibition of the Usein War of Asphyxiating, Poisonous or
other Gases, and of Bacteriological Methods of Warfare, 17 June 1925.

2 Rome Statute of the International Criminal Court 17 July 1998, Art 8(2)(b)
(xviii)

2L Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have
Indiscriminate Effects (and Protocols) (AsAmended on 21 December 2001),
10 October 1980, 1342 UNTS 137

22 United Nations Treaty Collection, ‘ Chapter Xxvi Disarmament: Convention
on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction’, available at: https://
treaties.un.org/pages/ViewDetails.aspx?src=Treaty& mtdsg_no=XXVI-
3& chapter=26>(Visited on February 23, 2022).
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“...poison or poisoned weapons...” inhogtilities? without any further
clarifications on what constituted poison or poisoned weapons. The
Convention did not however envisage the horrors of the World War |
(1914-1918) wheretherewas aconsi stent use of ‘ mustard gas' whose
effectswereacombination of theeffectsof lachrymator poisons(which
affect theeyesand therespiratory system), asphyxiator poisons(which
preventsoxygen from reaching the blood) and systemic poisons (which
caused delayed toxic effectsin thebody)? . Thisinitiated the enactment
of the 1925 Geneva Gas Protocol which condemned, and outlawsthe
deployment of asphyxiating, poisonousor other gasesand al so extended
the prohibition to the use of bacteriological methodsof warfare®. This
treaty however had its shortcomings. Asidesfrom thelow number of
ratifications, severa reservationsthat the obligations of a State not to
use prohibited gases would cease to apply if another state used the
prohibited gasesagaingt it, were made?.

Furthermore, there were issues regarding interpretation as to
whether the definition included tear gasand herbicides.?” Therather
scanty instrument also failed to make provisions on the production,
storage, testing, and transfer of the prohibited weaponsand thisgave
leeway to states such as the Soviet Union and the United States to
stockpile huge amount of chemical and bacteriol ogica weapons®. The

21907 Hague Convention Respecting the Laws and Customs of War on Land
(HaguelV),Art 23(a)

2 CharlesE. Heller, supranote8.

% Protocol for the Prohibition of the Usein War of Asphyxiating, Poisonous or
other Gases, and of Bacteriological Methods of Warfare, 17 June 1925, Para4

% Frits Kalshoven, LiesbethZegveld, Constraints on the Waging of War: An
Introduction to International Humanitarian Law (England: Cambridge
University Press4" ed., 2011).

27 |bid.

2 DavidA. Koplow, “back to the Future and Up to the Sky: Legal Implications
of ‘Open Skies' Inspection for Arms Control”, Georgetown University Law
Centre, available at: https://scholarship.law.georgetown.edu/cgi/
viewcontent.cgi ?article=2749& context=facpub (Visited on March 24, 2022).
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1972 Biologica Weapons Convention (BWC)* however took care of
theformer and wasamagjor step towards disarmament™.

The Biological Weapons Convention and the Chemical Weapons
Convention aresignificant globa agreement prohibiting the depl oyment
of CW and biologica wegponslike previousinstruments, but goesfurther
by prohibiting their possession and production and provides procedures
for their destruction.®

Though both the Chemica Weapons Convention and the Biological
Wesapons Convention aim to reduce human suffering intimes of war by
prohibiting chemical and biol ogica wegponsrespectively, their gpproach
differssignificantly. On one hand, the BWC only prohibits possession,
acquisitionand transfersof biologica weaponshbut takesno further step
to elaborate on scope of the prohibition or even set up mechanismsfor
itscompliance®. The CWC on the other hand isvery detailed astothe
scopeof prohibition and also set up the Organisation for the Prohibition
of Chemica Wegpons*...to ensuretheimplementation of itsprovisons,
including thosefor internationd verification of compliancewithit...”*

The Chemical Weapons Convention comprisesapreamble, 24
Articles, and 3Annexes— theAnnex on Chemicals, the Verification

21972 Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their
Destruction

30 Michael Bothe, NatalinoRonzitti, Allan Rosas, The New Chemical Weapons
Convention: Implementation and Prospects (Belgium: MartinutNijhoff
Publishers 1998)

81 Kalshoven and Zegveld, supra note 24.

%2 |bid.

3 Convention on Prohibitions or Restrictionson the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have
Indiscriminate Effects (10 October 1980, 1342 UNTS 137) art V|
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Annex, andthe Confidentiaity Annex. TheConventioninArticle1lists
thebasic obligations of State Partiestoincludenot to:

To develop, produce, otherwise acquire, stockpile
or retain chemical weapons, or transfer, directly or
indirectly, chemical weaponsto anyone; (b) To use
chemical weapons; (c) To engage in any military
preparationsto use chemical weapons; (d) Toassist,
encourage or induce, in any way, anyone to engage
inany activity prohibited to a Sate Party under this
Convention.®*

It also stipul atesthe obligation to destroy CW in the possession of the
state withinitsjurisdiction or control,* CW abandoned in theterritory
of another state,**chemical weapons production facilities® and lastly
the obligation not to useriot control agentsasamethod of warfare.® It
also providesfor the complete destruction of CW by Stateswho have
them not |ater than 10 yearsafter itsentry into force.®

Articlel! isdedicated to definitionsand criteriaand assuch, defines
‘Chemical Weapons tojointly or separately mean:

(a)Toxic chemicals and their precursors, except
where intended for purposes not prohibited under
this Convention, aslong asthe types and quantities
are consistent with such purposes; (b) Munitionsand
devices, specifically designed to cause death or other
harm through the toxic properties of those toxic

34 Chemical Weapons Convention, Art. | (1)
% |bid.Art.1(2)

% [bid.Art.1(3)

57 Ibid. Art. 1 (4)

% |bid.Art.1(5)

% lbid., Art. 1V para6
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chemicals specified in subparagraph (a), which
would be released as a result of the employment of
such munitions and devices; (c) Any equipment
specifically designed for use directly in connection
with the employment of munitions and devices
specified in subparagraph (b).*

Theother purposesfor whichtoxic chemica smay beused not prohibited
by the Convention, sofar asthe quantitiesand typesarein tandemwith
those purposesinclude:
(a) industrial, agricultural, research, medical,
pharmaceutical or other peaceful purposes; (b)
Protective purposes, namely those purposesdirectly
related to protection against toxic chemicalsand to
protection against chemical weapons; (c) Military
purposes not connected with the use of chemical
weapons and not dependent on the use of the toxic
properties of chemicals as a method of warfare; (d)
Law enforcement including domestic riot control
purposes.*

A sgnificant festure of the Conventionisitsprovisonson reservations.
Unlikethe 1925 GenevaProtocol which alowed reservations, the CWC
doesnot alow for reservationsof any kind. Article XXI1 isingtructivein
thisregard:

The Articles of this Convention shall not be subject

to reservations. The Annexes of this Convention

shall not be subject to reservationsincompatiblewith

its object and purpose.*?

© |bid., Art. 11 (1)
4 |bid., Art. 11 (9)
2 bid., Art. XXII
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Furthermore, asidesthe establishment of an organisation to overseethe
implementation of the Convention, another innovative feature of the
Chemical Weapons Convention among others, is the ‘Challenge
I ngpections Procedureunder the Verification Annex of the Convention’.
Basicdlly, astate party to the Convention possessestheright to request
achallengeingpection and havethe chalengeingpection conducted when
it has doubts about another state’s compliance with the Convention®.
However, challengeinspections must berequested only for the purpose
of clarificationwith regard to compliancewith the Convention and must
a so bewithin the scope of the Convention.® To prevent abuse of this
procedure, the Convention warns states to abstain from making
‘unfounded inspection requests.’  Theaim of thisprocedureisto serve
asdeterrence to non-compliance to the Convention by a State party
and to re-establish trust with regardsto asuspected state’scompliance
sofar resultsfromtheinvestigation clarifiesdoubtsregarding the state's
compliance.” The Convention also establishes The Organisation for the
Prohibition of Chemica Weapons(OPCW), whosefunctionsamongst
othersincludesthe conduct of challengeinspections.®® The OPCW is
respons blefor theimplementation organi zation of the Convention.

Organisation for the Prohibition of Chemical Weapons (OPCW)

Article VIII of the Chemical Weapons Convention establishes the
Organisation for the Prohibition of Chemical Weapons OPCW. It
providesthat:

The Sates Parties to this Convention hereby
establish the Organisation for the Prohibition of

4 Partsll, IX, X Annex on Implementation and Verification * Verification Annex’
4 |bid., Art1X (8)

% |bid., Art. X (9)

4 |bid.

47 Bothe et a, supra note 28

4 |bid.
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Chemical Weapons to achieve the object and
purpose of this Convention, to ensure the
implementation of itsprovisions, including those for
international verification of compliancewithit, and
to provide aforumfor consultation and cooperation
among Sates Parties.

It further stipul atesthat Statesbecome membersof the Organisation by
being a party to the Convention and such membership cannot be
jettisoned inany way.® The Organisationisalso seated at The Hague,
the Netherlands ** and has three principal organs which are the
Conferenceof the State Parties; the Executive Council and the Technical
Secretariat.®? Asat 31% December, 2019, there are 193 States parties
to the CWC and OPCW.%

The Organisation carries out several functions bestowed upon it
by the Convention. Thesefunctionsinter aliainclude the conduct of
international verification activities, organisation of consultationsand
ensuring cooperation among member states, settlement of disputes, taking
stepsagangt non-compliancewith theobligationsunder the Convention.>
The OPCW hasamechanism for the effectiveimplementation of the
Convention and is armed with rights and duties as an international
organisationto fulfil itsobjectives. By thevirtue of the Conventionthe
OPCW enjoyscertainimmunitiesand privileges. It possesses|egal
capacity aswell asthe privileges and immunitiesthat are needed to
cary outitsfunctionseffectively, intheterritory or jurisdiction of amember

49" Chemical Weapons Convention, Art. V11 (1)

0 Ibid.,Art. VIII (2)

1 Ibid., Art. VIII (3)

2 |bid., Art. VIII (4)

53 OPCW by the Numbers, available at: https://www.opcw.org/media-centre/
opcw-numbers(Visited on March 24, 2022).

5 Botheet al, supra note 45.
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State.® However, certain officialsand staff of the OPCW also enjoy
privilegesand immunitiesto ensuretheindependent exercise of duties
and functions connected to the OPCW.*

Itisimportant to state that the OPCW isnot aspecialized agency
of the United Nationsthough both organi sationshave aspecia working
relationship. In 2001, arel ationship agreement wassigned by the OPCW
and theUnited Nations (UN), which outlinesthe plansand patternsfor
future cooperation and consul tation mechani sms on matters of mutual
concern.®” Thefunctionsof the OPCW do not fall withinthe powers of
the Economic and Social Council(ECOSOC), asearlier stated, the
OPCW isnot categorised asaspecialized agency of theUN withinthe
meaning of Articles57 and 63 of the UN Charter.®

Theorganisation, whichisover 20 yearsold, having beenformed
alongsidethe CWCin 1997. Itsmission istheimplementation of the
CWCtoensurethat itsobjectiveto”...achieveour vision of aworld
free of chemical weapons and the threat of their use, and in which
chemistry isused for peace, progress, and prosperity isachieved” .
The OPCW received the well-deserved Nobel Peace Prize 2013 for
itseffortsin the elimination of CW, which threatens global peaceand
security.®

%5 Qupranote50,Art. VIII (48)

% Ibid., Art. VIII (49)

57 OPCW, Vital Partners: OPCW and International Organisations, available at:
https.//www.opcw.org/about-us/our-partners(Visited on March 24, 2022).

%8 Bothe et al, supra note 52

% Mission A world free of chemical weapons, a Publication of the OPCW about
its mission and objectives, available at: https://www.opcw.org/about-us/
mission (Visited on November 24, 2021).

80 United Nations ‘Organisation for the Prohibition of Chemical Weapons
(OPCW): The Nobel Peace Prizefor 2013’ available at: ttps://www.un.org/en/
sections/nobel -peace-prize/organi sati on-prohibiti on-chemi cal -weapons-
opcw/index.html (Visited on November 24, 2021).



Examining The Legal Framework of The Prohibition of Chemical Weapons 71

Common Article 3 of the Geneva Convention

The CommonArticle 3 (CA3) isapplicablein armed conflicts’ not of
international in character’ which are between State forces and non-
dtate actors, and between non-state actors, withintheterritory of aState.
Themini- conventionwhich enjoysuniversa gpplication hasbeenratified
by 196 gates, the 1949 GenevaConventions™ did not expresdy prohibit
the use of chemica wespons. However, it prohibits“violencetolifeand
person, in particular murder of al kinds, mutilation, crudl treatment and
torture...” of personstaking no active part inthe hostilities, including
members of armed forceswho havelaid down their armsand those
placed hors de combat by sickness, wounds or detention.®? The
prevention of unnecessary sufferingistheunderlying principleenshrined
in CA3, whichisacorelHL objective. It can reasonably beinferred
that the prohibition on theuse of CW isalso applicablein conflicts‘ not
of international character’. The status of the prohibition of CW has
becomethat of customary international law. Theprovisonsof CA3are
important for sateslike Syriafor example, that havenot ratified Additiond
Protocol 11 to the Geneva Conventionswhose provisionsdevel opsthe
category of Non-International Armed Conflicts in International
Humanitarian Law.

Additional Protocol Il (Protection of Victims of Non-
International Armed Conflicts)

TheAdditiona Protocol 11 appliesto conflictsbetween government forces
and organised a'med groupsand not tointerna disturbancesandtensions,
such asriots, isolated and sporadic acts of violence.® WhileAPI1I does

61 States Party to the Geneva Conventions and their Additional Protocols,
available at: https://reliefweb.int/map/world/states-party-geneva-
conventions-and-their-additional -protocol s(Visited on March 24, 2022).

2 GenevaConventionsl, I1, I11, 1V, Art 3(1)

% Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts
(Protocol 11), 8 June 1977, 1125 UNTS 609, Art 1
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not also expressly make provisions for the prohibition of chemical
wegponsinNon-Internationa Armed Conflicts, asameatter of cusomary
international law established by state practice, the use of chemical
wegponsisprohibitedin both Internationa and Non- Internationa Armed
Conflicts*. Thewordingsof Articlel of the CWC havebeeninterpreted
to mean that the Conventionisapplicable* under any circumstances
including Non-International Armed Conflicts .

Thisview wasa so expressed by thelnternationa Crimina Tribuna
for Former Yugodaviainitsdecisoninthecaseof Tedisg® the Tribunal
stated that:

It istherefore clear that, whether or not Iraq really
used chemical weapons against its own Kurdish
nationals - a matter on which this Chamber
obviously cannot and does not express any opinion
there undisputedly emerged a general consensusin
the international community on the principle that
the use of those weaponsisal so prohibited in internal
armed conflicts.®

Furthermore, it has also been stated that the prohibition on the use of
chemical wegponsunder customary internationa humanitarian law not
only appliesto the direct usage against combatants but al so extendsto
civilians, who are non-active participant in hostilities.®” The CWCis

84 |CRC, Customary IHL, ‘ Rule 74: Chemical Weapons', availableat: https://ihl-
databases.icrc.org/customary-ihl/eng/docs/ivl_rul_rule74#Fn_ A9C2FADO
00018(Visited on March 24, 2022).

% Prosecutor v. DuskoTadic aka“Dule’ (Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction), IT-94-1, International Criminal Tribunal
for theformer Yugoslavia(ICTY), 2 October 1995

% |bidparal24

57 Michael Bothe, The Handbook of International Humanitarian Law, (London:
Oxford University Press 2013)
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also responsiblefor the prohibition of ‘toxic contamination of water
supply ingtallationsand foodstuffs €.

Article14 of APII providesthat:

Sarvation of civilians as a method of combat is
prohibited. It is therefore prohibited to attack,
destroy, remove or render useless, for that purpose,
objectsindispensable to the survival of the civilian
population, such as foodstuffs, agricultural areas
for the production of foodstuffs crops, livestock,
drinking water installations and supplies and
irrigation works.

Chemical warfare also includesthe contamination of food and water
suppliesof civiliansin order to causeterror upon thecivilian population
asseeninlrag suseof chemica weaponsonitsKurdish population.®

Chemical Weaponsand Disar mament

The preambleto the CWC bringsto light the determination of
international community to“...act with aview to achieving effective
progresstowards general and compl ete di sarmament under strict and
effectiveinternationa control, including the prohibitionand elimination
of all typesof weapons of massdestruction...”® The Conventionis
described astheforemost globally negotiated disarmament treaty that
dealt with eradicating an entire category of weapons of mass
destruction,™ its strength and application has been tested by the CW
deployed during the hodtilitiesin Syria.

% Ibid.

% Ibid.

0 Preamble, Chemical Weapons Convention.

" United Nations Officefor Disarmament Affairs, ‘ Chemica Weapons', available
at: https://www.un.org/disarmament/wmd/chemical/(Visited on March 24,
2022).
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The United Nationsinvestigation team confirmed the deployment
of CW by partiesengaged in hogtilitiesin the Syrian Arab Republic™,
Syriaacceded to the Chemical Wesapons Convention by depositingits
instrument of accession on 14 September 2013, making it the 190th
State Party to accedeto thetreaty ™. Furthermore, Russiaand the United
States entered into an agreement in Genevato create aframework for
the elimination of Syria’s CW programme.™ On 27 September, 2013,
the executive council of the OPCW adopted amilestonedecisonwhich
established afast-tracked programmefor theremoval and elimination
of CW and thedestruction of al chemical productionfacilitiesin Syria.
Moving forward, the UN Security Council passed resolution 2118,
authenti cating the decision of the executive council of the OPCW.” In
October 2013, the OPCW-UN Joint Miss on wasestablished to ensure
the elimination of the chemical weapons programmein Syria, which
derived its mandate by decision EC-M-33/DEC.1 of the Executive
Council of the OPCW and UN Security Council resolution.”™

72 Report of the United Nations Mission to Investigate Allegations of the Use
of Chemical Weapons in the Syrian Arab Republic on the alleged use of
chemical weapons in the Ghouta area of Damascus on 21 August 2013,
(September 2013 ), available at: https.//www.securitycouncilreport.org/atf/
cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FFI6FF9%7D/s 2013 553.pdf
(Visited on March 24, 2022).

7 ‘SyriasAccession to the Chemical Weapons Convention Entersinto Force’
(OPCW, 14 October 2013), available at: https://www.opcw.org/media-centre/
news/2013/10/syrias-accessi on-chemical -weapons-convention-enters-
force(Visited on March 24, 2022).

7 AhmetUzimc, ‘ International Law and Disarmament: The Case of Chemical
Weapons' adapted from the 2015 Justice Stephen Breyer Lecture on
International Law, given on April 9, 2015 at the Brookings Institution in
Washington, DC,available at: https://www.brookings.edu/wpcontent/
uploads/2017/04/ios_20170411 breyer lecture uzumcu.pdf>(Visited on
March 24, 2022).

™ Ibid.

6 Qrganisation for the Prohibition of Chemical Weapons - UN Joint Mission,
Mandate and Timelines, available at: https://opcw.unmissions.org/mandate-
and-timelines(Visited onMarch 24, 2022).
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Whilethe OPCW Fact-Finding Mission was established in 2014
tolook into thefactsregarding all egations of the use of toxic chemicals
in Syria, the OPCW-UN Joint Investigative Mechanism (JIM)
proceeded to identify the perpetrators of the chemical weapon attacks
confirmed by the Fact-Finding Mission; amandate derived from the
UN Security Council”. Having made presentationswith regardstoits
findingstothe Security Council aswell asthe OPCW, TheJM’smandate
cameto anendin November 20177, 1n 2018, the OPCW established
the Investigation and | dentification Team recent occurrence however,
wasthe setting up of the Investigation and I dentification Team (11T),
which hasbeen described asalaudablefest, but has caused anincreased
pol arisation among member States.”.

Conclusion

Theunderlying objectiveof theexigtinglegd framework ontheprohibition
of CW istheprevention of itsproduction and usein hostilities. Whereit
cannot pre-emptively prevent the deployment from occurring, itis
structured to providevoluntary remedy mechanism. Itisevident that the
exisinglegd framework for prohibition of CWin NIAC cannot effectively
ban theuse of CW despite the existing mechanismsfor implementation
of theexisting international treaties. The Syrian conflict hasreveaed
some shortcomingsof theexisting legal framework, hencetheneedto
same and exploresamore comprehensive collective effort in dealing
with cases of breach and violation of the CWC.

7 Blank and Noone, supra note 1

 Ibid.

® Una Becker-Jakob, Countering The Use of Chemical Weapons in Syria:
Options for Supporting International Norms and Institutions, EU Non-
Proliferation and Disarmament Consortium, Non-Proliferation and
Disarmament Papers No. 63, (2019), available at: https.//www.si pri.org/sites/
default/files/2019-06/eunpdc_no_63.pdf (Visited on March 27, 2022).
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Disarmament treatieslikethe CWC basically rely on adherence
by theinternational community, both to their disarmament obligations
and their complianceregimes. They are often drafted and signed by,
statesthat agree with their purpose or which have already undertaken
the disarmament process. Therefore, their compliancemechanismsare
often not designed to deal with major or fundamental breaches. The
reversewasthe casein Syria, therewasafundamental breach, another
factor isthefact that Syriajust acceded tothe CWCin 2013inaresponse
tointernational pressureto do so. Thereisneed for an amendment of
the CWC to providefor adetailed punitive measurefor violatorswho
engageintheproduction and useof CW duringarmed conflict particularly
the non-international in nature. Hence, there is need go back to the
drawing board to examinethe compliancewith disarmament mechanism
of the CWC aswell aseffective sanctionsto curb and avoid similar
caseslikethat of Syria.

TheUN Security Council couldrefer theuseof CW in Syriatothe
Internationa Criminal Court for prosecution through an amendment of
the Rome Statute to incorporate the use of CW asawar crimeto be
triedwithinthejurisdiction of thel CC. TheAmendment would grant the
| CC subject-matter jurisdiction and expanded thelist of war crimesina
non-international armed conflict.

The UN can aso create specialise ad hoc international criminal
tribunal to prosecutetheuseof CW in Syria, thisgestureisnot strange
asit was the case of Yugoslavia and Rwanda whose tribunal were
specificaly set upto prosecutewar crimesand genocide. It would bring
about acollective punitivemeasureto the useof CW inarmed conflict
and serve asdeterrent.

Criminal prosecution by national court of the country where CWC
was breached should beencouraged, if thegovernment of thecountry is
willing to enact national |egidation to criminaisethe production and use
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of CW by citizens. However, suchlegidation may appear biased except
if therewould beprovisonfor crimind ligbility of thegovernment if the
violationisdoneby the State.

Findly, thereisno doubt that thelegd framework for theprohibition
of chemica wegponsisapplicablein gtuationsof non-internationd armed
conflictslikethe oneinthe Syrian Arab Republic. Despitethe effortsof
theinternational community aswell asthe Organisation of theProhibition
of Chemical Weaponswith regardsto the disarmament of chemical
weaponsin Syria, there have been doubtsasto the effectiveness of the
completeeimination of chemica wegponsin Syriaastherewerealeged
reportsof useof chemica weaponsin attacksin Syriasuch asthe 2018
Douma Attack which formed the basis for unauthorized
airstrikes launched by the United States, the United Kingdom and
France®.

8 "Syria: US, UK and Francelaunch strikesin responseto chemical attack” The
Guardian, April 18, 2018, available at: https://www.theguardian.com/world/
2018/apr/14/syria-air-strikes-us-uk-and-france-launch-attack-on-assad-regime
(Visited on March 27, 2022).
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THENOTION OF FALSE RAPEACCUSATIONSIN INDIA

Sheetal Gahlot!

Abstract

Rape is a horrendous and traumatic offense, and India is still
learning how to reach out to, communicate with, and rehabilitate
survivors humanely. The gover nment established the Justice Vierma
committee to reform the criminal justice systemin response to the
criticism that followed the gruesome Nirbhaya rape case. As a
response, rape laws were amended, and a broader definition and
harsher punishment for rape were implemented. Unfortunately, an
often ignored issueisthe misuse of the above lawsto filefalserape
charges against men in India which is not a new phenomenon and
yet our criminal justice systemismilesbehind in granting a uniform,
just, and effective remedy for them. In cases where the accusation
of rapeisdetermined to befalse, Indiaisyet to arrive at a no-crime
classification or anonymity for rapeacquits. Inrape cases, malicious
prosecution can also lead to mental anguish, damageto reputation,
financial constraints, and |oss of employment for the said accused.
The basis of this study is to identify and elaborate upon whether
the existing legal recourses available to those charged with false
rape accusations in India are effective and the judicial
interpretations of the same. In this narrow evidential realm, the
victimand accused veracity comesto theforce. Theaimisto avoid
the adver se implications of false rape charges and the associated
hostility against actual rape survivors. And yet identifying the
underlying victim in a case and providing them with the legal
recour se and repar ations they deserve.

Keywords: Rape, FalseAccusations, False Charges

1 Assistant Professor, School of Law, Fairfield Institute of Management and
Technology,Del hi
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Introduction

Rapeisahorrendousand traumatic offense, and Indiaisstill learning
how to reach out to, communicate with and rehabilitate survivors
humanely. It isdefined under Section 375 of the Indian Penal Code,
1860 asasexud intercourse committed by aman with awoman against
her will and without her consent under any of the seven circumstances
mentionedintheprovison. Thegovernment established the Justice Verma
committee to reform the criminal justice system in response to the
criticismthat followed thegruesome Nirbhayarape case Asaresponse,
rape laws were amended, and a broader definition and harsher
punishment for the offense of rape wereimplemented.* Unfortunately,
thereisdtill amisuse of lawstofileafa serape chargeagainst menin
Indiawhichisnot anew phenomenon and yet our crimind justicesystem
ismilesbehindingranting auniform, just, and effectiveremedy for them.
In caseswherethe accusation of rapeisdeterminedto befase, Indiais
yet to arrivewith ano-crime classification or anonymity to rgpeacquits.®
In rape cases, malicious prosecution can a so lead to mental anguish,
damageto reputation, financial constraints, and | ossof employment for
said accused, aswell astheir families® Their concernsareoftenignored.
As per a BBC News case study, an employee who was caught
embezzling money from his employer sent a woman to him as a

2 Indian Penal Code, 1860 (Act 45 of 1860), s. 375.

8 Justice J.S. Verma, “Report of the Committee on Amendments to Criminal
Law” (Government of India, 2013).

4 TheCriminal Law (Amendment) Act, 2013 (Act 13 of 2013).

5 YophikaGrace Thabah & Rini Jincy Paul, “ Role of Police and Prosecutionin
Eliminating Fal se Rape Cases: Applying the British No-Crime Label in Indian
Criminal Justice Administration”, 10 Indian Journal of Law and Justice 46
(2019).

6 Sahgj Karan Singh, “ Fal se Rape A ccusation — Requirement for aM eaningful
Legislation” 27 Supremo Amicus(2021).; Philip N. S. Rumney & Kieran F.
McCartan, “Purported False Allegations of Rape, Child Abuse and Non-
Sexua Violence: Nature, Characteristicsand Implications’ 81 The Journal of
Criminal Law497 (2017).
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prospective buyer and coerced her tofileafalserapeallegation against
theemployer.” The CCTV footage wasthe only evidence that rescued
theemployer from the purported rape accusation. “Nobody listened to
what | hadtosay” , theemployer stated.® He suffered publicridiculeand
wasavictim of thesystem that |abeled him asacrimina fromtheget-go.
Thelndian Penal Codewasamended to include Section 166A, which
compelsthepolicetolodgeamandatory FIRfor dl alegationsof rape.®
The Delhi Commission for Women released disturbing numbersin
research, suggesting that 53.2 percent of rape casesregistered in Delhi
betweenApril 2013 and July 2014 werefound to befd se.* The National
Crime RecordsBureau's Crimein Indiareport 2020 identified 3375
casesof rapeinwhichafinal report stating that it wasafalsealegation
was submitted by the police.™* By the close of 2020, 94.2 percent of
rapetrialsin Indiawere still unresolved.*? There has been no clear
distinction drawn acrosscaseswherein thewoman claimed thea legation
wasuntrue, instancesinwhich the prosecution wasunableto substantiate
the case, and incidentsinwhich awoman was compelled to retract her
clam.®® The Supreme Court of Indiain Sham Singh vs State of Haryana
asserted that” It cannot be lost sight of that rape causes the greatest
digressand humiliationtothevictimbut at thesametimeafad sedlegation

7 JoannaJolly, “ DoesIndiahave aproblem with falserape claims?’ ,BBC News,
Feb. 8,2017.

8 Id.

 LalitaKumari v. Govt. of U.P. & Ors,AIR 2012 SC 1515.

10 IndiaToday, “53.2 per cent rape cases filed between April 2013-July 2014
false, saysDCW”, IndiaToday.in, Dec. 29, 2014.

11 National Crime Records Bureau, “Crime in India 2020 Statistics Volume
I” (Ministry of HomeAffairs, Government of India, 2021).

12 Deepika Narayan Bhardwaj, NCRB Report 2020 | Crimes Against \Women |
Cases Registered V/s False; Conviction Vs Acquittal, Men's Day Out (Jan.
10, 2021), available at<https://mensdayout.com/ncrb-report-2020-crimes-
agai nst-women-cases-regi stered-v-s-fal se-conviction-vs-acquittal/> (last
visited on May 20, 2022).

13 Supranote6.
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of rape can causeequal distress, humiliation and damageto theaccused
aswell. Theaccused must also be protected against the possibility of
falseimplication, particularly where alarge number of accused are
involved.”* After sevenyearsinjail, the Supreme Court acquitted the
accused, noting that therewasahigh likelihood that the accused was
falsely implicated in the rape case to seek revengein along-running
inter-family feud.** Dola@ DolagobindaPradhan vs The State of Odisha
isanother instance in which the accused was acquitted of charges of
rape by the Hon'’ ble Supreme Court of Indiaafter amighty 28 yearsin
acase where the FIR was lodged with fal se accusations of rapeto
obtain vengeancefrom the gppel lants, who had unearthed theinformant
and her husband'’ stheft of forest produce.® Fal se accusations of rape
have been lodged inthe past to settle personal scores, seek vengeance,
obtain monetary benefits'’, gain an advantagein adivorceor other legal
proceedings, conceal pre-marital sex, pregnancy, or relationship, force
someoneto marry them or their daughter, and harass the accused.®
Oftentimes, it isthe individuals' relatives or dear ones who suffer.
Vengeance against oneleadsto victimization of another. All used asa
pressuretechniqueto get what the accuser or her family wants.** Apex
court whileupholding the convictionin Rgjinder @ Raju vs State Of
H.P, “highlighted how in thelndian context, awoman whoisavictim of
sexua aggressionwould rather suffer silently thantofalsely implicate
somebody . . .the Courtsmust alwayskeep in mind that no self-repecting
woman would put her honor at stake by falsaly aleging commission of
rapeon her and, therefore, ordinarily alook for corroboration of her

14 Sham Singhv. Sate of Haryana, (2018) 18 SCC 34.

5 d.

16 Dola @ Dolagobinda Pradhan v. The Sate of Odisha, (2019) 3 SCC (Cri) 239:
(2018) 18 SCC69%5.

17 Radhu v. Sate of Madhya Pradesh, (2007) Crl.L.J. 4704.

18 Corinne Morgan, “Rape”’ 1 Legal Seryice Bulletin (Fitzroy)225 (1975).

19 Supranote6.
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testimony is unnecessary and uncalled for.”# Due to the genera
repercuss onsof Rape TraumaSyndrome, avictim’sallegation could be
filed late, premised on a discombobul ated recollection of facts, be
incoherent, or lack substance, and may be percelved asuntrue. The
researchershavelong asserted that rapeisan underreported crimedue
totheinherent socid stigmaattached to the crime, oftentherapist being
aknown person, the angst that no onewould ever believeyou?, the
dearth of witnesses, thefear of namesbeing published inthemedia, and
the callousness of the police.”® These are, unfortunately, the same
considerations that render the accused of afalserape chargeinto a
victim. English Chief Justice Sr Matthew Haestated in 1680 that “[ Repe]
isan accusation easily to bemade and hard to be proved, and harder to
be defended by the party accused; tho never so innocent.”2* Another
concern raised by the Delhi High Court wasthe unnecessary timeand
resourcesspent by the policeininvestigating thesefa sechargesand the
superfluouswastage of the court’stimein thesefrivolouslitigations.® It
isaperversion of thejudicial process, and individualswho makefa se
rape charges should not be allowed to walk free. The court considered
imposing exemplary costs on petitioners who lodge frivolous rape
cams?®

20 Rajinder @ Raju v. Sate of Himachal Pradesh, AIR 2009 SC 3022.

2L Jennifer J. Freyd, “What juries Don’t Know: Dissemination of Research on
Victim Responseis Essential for Justice” Trauma Psychol ogy Newsl etter 15,
16(2008).

22 Joanne Belknap, “ Rape: Too Hard to Report and Too Easy to Discredit Victims’
16 Violence Against Women1335, 1340-41 (2010).

2 MorrisRevelman, Sexand Paliticsin Australia (Publicity PressBooks, 1968).,
asreferred in Corinne Morgan, supra note 17.

24 Matthew Hale, The History of the Pleas of the Crown635 (London,
Professional Books, 1972, (1678))., asreferred in Brett Erin Applegate,” Prior
(False) Accusations: Reforming Rape Shields to Reflect the Dynamics of
Sexual Assault” 17 Lewis& Clark Law Review899 (2013).

% Vimlesh Agnihotri & Ors. v. Sate & Anr., High Court of Delhi, Crl.M.C. 1524/
2021 (2021).

% |d.
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TheExisting L egal Recour ses

Presently, falserape allegations are penalized under the purview of
Sections 182 and 211 of theIndian Penal Code, 1860.% Section 211 of
the Indian Penal Code, 1860 necessitatesfour key e ements: “intention
tocauseinjury toany person”, “indituting any crimind proceeding against
that person”, or “falsely charging any person for an offense”, and
“knowing that thereisno just or lawful ground for such proceeding or
charge against that person”.? Giving falseinformation to persuade a
public servant to use hislegal authority to harm another individual is
punishable under Section 182 of the Indian Penal Code, 1860. The
following conditionsmust bemet: “ the person towhominformation was
givenwasapublic servant”, “ the person gave that information with the
intent to cause injury or annoyance to any other person”, “such
information was false”, and “the person knew or believed such
informationto befdseat thetimeit wasgiven” . Theinvestigating officer
or thecourt recommendsinwriting the prosecution if acaseisdetermined
to befalseafter investigation and cognizanceissought as per section
195 of the Code of Crimina Procedure, 1973.° On July 18, 2012, the
Delhi High Court reiterated in Bhuvan @ Binku Tyagi vs State & Anr
that rapeisaparticularly severeallegation and that no woman may be
allowed to fal sely accuse an innocent man of rape, regardless of the
provocetion.® Therapechargewasbrought against theindividua who
wasacquitted in thevictim’shusband’ s murder tria .* It washeld that
thetrial court will have to assesswhether Sections 182 and 211 of the

27 |ndian Penal Code, 1860 (Act 45 of 1860), ss. 182, 211.

2 Jate v. Farukh @ Chhotu & ors., FIR no. 369/06, Karkardooma District
Court, Delhi (2013).

2 |d.

30 K.Badruddinv. Sate of Bihar, PatnaHigh Court, Cr.Misc. N0.25702 of 2009.;
Codeof Criminal Procedure, 1973 (Act 2 of 1974),s. 195.

31 Bhuvan @ Binku Tyagi v. Sate & Anr, Delhi High Court, CRL.M.C. 2344/
2012.
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Indian Pend Codewereappliedinthiscase.®* The Judgedeterminedin
MahilaBhagwati Bai vs State of Madhya Pradesh that there had been
substantia evidenceinthefileto establishthat the gppellant madeafdse
complaint under Section 376 of the Indian Penal Code and that she
theresfter dtered her narrativeand withdrew the charges Thegppe lant
wassentenced inthedigtrict court to 6 monthsof rigorousimprisonment
under Section 182 of the|PC and 2 yearsof rigorousimprisonment and
afineof Rs.1,000 under Section 211 of the IPC.* Nonetheless, since
theissue aroseten yearsago and the appel lant had already spent four
daysin detention, the appeal was granted, and the sentence of 4 days
wasdeemedtobe"just, proper, and sufficient” % And only the sentence
of the fine was confirmed.* Those convicted of rape charges after
prolonged delaysin thecriminal justice system are seldom treated with
thiskind of leniency. The Judicial regulationsare crucially needed to
bring uniformity in State practice, bridge operational gapscreated under
section 195 of the Code of Criminal Procedure®, and mandate
magistratesto commencefal se case proceedingsin all matterswhere
the accused has substantial evidenceto establish that thergpe accusation
wasuntrue. Researchershavelargdy downplayed thedisgraceand misery
of being identified asapedophileor analegedrapist.*® Theaimof this
provisionisto shield personsfrom vexatious prosecution at the behest
of individua citizensfor thechargesenumerated therein solely on meager
evidenceor scant groundsprovided by aperson driven by hatred, enmity,
or frivolity of deposition. Thespecific provisonsare imperative, andthe

% 1d.

3 Mahila Bhagwati Bai v. The Sate of Madhya Pradesh, Cr.A.N0.1859/2008,
Madhya Pradesh High Court (2012).

% 1d.

% Id.

57 1d.

% Codeof Criminal Procedure, 1973 (Act 2 of 1974),s. 195.

% SaraJahnke and Juergen Hoyer,” Stigmati zation of Peoplewith Pedophilia: A
Blind Spot in Stigma Research” 25 International Journal of Sexual Health
169(2013).
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Court seemsto have no statutory authority to takeaccount of any of the
offences stated withinit except if the public servant associated records
aformal complaint as considered necessary by the provision, failing
which the prosecution under Section 182 and 211 of the Indian Penal
Codebecomesvoid abinitio. The Judge must approve suchacomplaint.
There have been occasionswherethe court of law has not registered
such complaintsdueto procedural lacunae. The Law Commission of
Indias277threport, titled “\Wrongful Prosecution (Miscarriageof Justice):
Lega Remedies,” delved into the need for compensation for wrongful
incarceration and indictment in India.** The Committee proposed that
the Code of Criminal Procedure, 1973, beamended to givevindicated
prisoners the ability to prosecute for compensation in instances of
perversion of justice occasioned by erroneous prosecution.** The
accused individua, or hisauthorized agent, or hisdescendantsupon his
demise, should beableto bring alawsuit for reparation for damageto
hisperson, psyche, prestige, or possessions.*? A special court should
be constituted to adjudi cate such claimsexpeditioudy and provide both
monetary and non-monetary reliefs.®

L essonsfor theComingYears

The necessary state-backed empirical data to find the extent,
consequence, and root cause underlying thefiling of thesefalserape
casesisgill missing. After engaging with al stakeholders, directivesmust
be devel oped and implemented on aphased basis. It sbeen hypothesized
that addressing fal serape chargesmight reinforce cultural prejudicesof
femaesbeing dishonest, maevolent liars, and lead to resentment towards

40 Law Commission of India,” 277th Report on Wrongful Prosecution (Miscarriage
Of Justice): Legal Remedies’ (Government of India, 2018).

4 Roshni Sinha, PRS L egidative Research, “Law Commission Report Summary
Wrongful Prosecution (Miscarriage of Justice): Legal Remedies’ Institute for
Policy Research Sudies(2018).
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trusting victims.# Indian society must striveto reinforceitscorevalues
and measures for the protection of women from sexual assault and
harassment. Even if astatute can sometimes be misused it does not
entail it shouldn’t providelegal recoursefor wrongdoing. Individuas
fasely accused haveacompelling argument to makethat they had been
wrongly imprisoned.®® They ought to beableto filechargesagainst the
accuser who fal sely accused them of rape. The police officialsor the
judges should not have exclusive right to determine a false rape
accusation; somewhat, the accused ought to beeligibleto partakeand
carry the onusof proof that such areport wasuntrue. After aninquiry,
the legidlation should specify a particular intention of fraudulent
mi srepresentation to conclusively provethat the act of sexual abuse
never transpired.* These cases should serve asadeterrent to anyone
whointendstolodgesimilar puriousclamsinthefuture. Suchinstances
should be addressed in the pressand be an element of thelega literacy
initiatives. Falsereporting laws must adequately safeguard sexua abuse
victimsagainst being wrongfully convicted of malicious prosecution
because of dight discrepanciesintheir narrative.*” Every accusation of
sexud assault must bethoroughly investigated, and the authoritiesshould
dipulatethe piecesof evidencethat might beusedto subgtantialy indicate
areport’sfalsehood.*® A not guilty decision should not automatically
lead to afal se accusation or malicious prosecution charges.® Theonly
way to successfully balance those prerogativesisto explore social

4 PhilipN. S. Rumney & Kieran F. McCartan, “ Purported False Allegations of
Rape, Child Abuse and Non-Sexual Violence: Nature, Characteristics and
Implications’ 81 The Journal of Criminal Law 497 (2017).

% d.

4% Kelsie Plesac, “Remedying Cursory Police Investigation of Sexual Assault
and the False Reporting Charges That Result” 53 Valparaiso University Law
Review509 (2019).

47 1d.; LisaAvaos, “ The Chilling Effect: ThePaliticsof Charging Rape Complaints
with False Reporting” 83 Lewis& Clark Law Review807 (2018).
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dynamicsandlegidativebasisthat exist in sexua abuse.® Inthisnarrow
evidentia realm, thevictim’sand accused' sveracity comesto thefore.
Theaimisto avoid the adverseimplicationsof falserape chargesand
the associated hogtility against actud rape survivors>*Monetary redress
for wrongful indictment, such asin defamation suits, or aframework for
imprisonment, whatever itis, it must becarried out carefully.Being not
guilty sometimes does not occasi on acquittal. And acquittal doesnot
awayslead tofreedom. Itisnot meant to be an emotional debate about
men’'sversuswomen'sissues. Conversdly, it should beabout identifying
theunderlying victiminacaseand providing themwith thelegal recourse
and reparationsthey deserve.

0 Brett Erin Applegate,” Prior (False) Accusations. Reforming Rape Shieldsto
Reflect the Dynamics of Sexual Assault” 17 Lewis & Clark Law Review899
(2013).

51 Christopher Bopst, “ Rape Shield Laws and Prior FalseA ccusations of Rape:
The Need for Meaningful Legislative Reform” 24 Journal of Legislation125
(1998).
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VIOLENCE INFLICTED UPONWOMEN IN CONFLICT
AREAS: PROBLEM SAND PROSPECT

Shruti Ghosh' and Ashika Pradhan?

Abstract

In this world of burgeoning globalization and tales of wonderful
synthesis through connection, there works a parallel narrative of
augmenting conflict and war. These sensitive and volatile areas
bring about disturbance and mass displacement. Women in conflict
stricken places constitute a problematic entity: their ambit of
existence is brought into question not just based upon mortality
but al so the dehumanization women in particular haveto go through
owing to theviolation of myriad human rights pertaining to physical
to sexual. Violence against women in areas warped in areas of
conflict hasbeen called “ one of history’sgreat silences’ .*The status
of women has been evolving leap and bound with the change in
dimension of the society. On one hand there are women who are
achieving wonders on the other there are women who have been
the victims of different forms of discrimination, violence and
subjugation. Wbmen in conflict areas are such victims who have
been silently enduring the pain of violence over several decades.
There are enormous cases of women being a victimof sexual assault,
rape, custodial rape, rape by army militant and many others.

Despite of enactment of inter national instrumentsfor the protection
of women who are considered to be as a vulnerable sections there
have been increasing instances of violence against women around
the world majorly in the areas of conflict. The present paper

1 Assistant Professor of English, Indian Institute of Legal Studies.

2 Assistant Professor of Law, Symbiosis Law School, Hyderabad.

3 Specia Rapporteur on Violence Against Women, 2005, cited in Ward, 2005, p.
67.
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endeavours to study the different forms of violence inflicted upon
women in conflict areas. It discusses about therole of international
instruments in combating the violence inflicted upon women, the
humanitarian approach and the mechanism that could be adopted
to combat the increasing violence and marginalization against
women.

Keywords: Conflict areas, International | nstruments, Rape, Violence,
Women

Introduction

Women al over theworld through ageshasbeen victimized, humiliated,
tortured and exploited aslong as history cantell. They have beenthe
victim of different form of violence, neglected and ignorancein every
sphereof life. Living inacountry withaworld largest democracy with
the comprehensive charter of rightsinthe Congtitution of Indiafor the
benefit of the citizen, specia protection for the benefit of womenand
sgnatory to most treatiesto combat the exigenciesand different form of
violence againgt human mankind isamatter of pridefor every national.
But underneath itsimpressive veneer thereisahistory of systematic
violation of basic civil, democratic and human rights of large section of
the population such aswomen.

Violenceagaingt womenin conflict areahasbeen amagjor concern
all over theworld. There areinstances of women being the victims of
different form of violenceand discrimination. Sexud violenceisacommon
instance of crimethat has been committed against women all over the
world. Women are asked to reside at residence so asto be safeguard
them from being raped by the militant or an aggressor in an ongoing
conflict area. Several international organizationslaid astressonthe
protection of womenin conflict areaswho aremostly vulnerablein such
stateof affairs. Thereforethe present paper aimsat studying thevarious
avenuesof different form of violence against womenin conflict area.
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Problematic Connotation of ViolenceAgainst Womenin
Areasof Unrest

In violent and conflict prone areas, thereis usually division of the
population into salf and other*: theawaysaready assumed benevolent
self and the other or theexterna entity towardswhich the self develops
aninternaized® fear and animogity. Thisworksonthe principleof identity
congtruction. Identity formation of thefemal e subject and the nation or
culture or community happensthrough long standing interpellation® of

dominant valuesand norms. Peoplegenerally behaveinaway whichis
concurrent to their notionsand understanding of their identity formation
and retention. Therefore, inagituation of conflict and unrest, preservation
of one'sidentity and through it retention of theidentity and longevity of

one'scommunity becomesof primary importance. Any riot, dislocation
(forced or dueto natural calamity) of vast mgjority of people, wartime
tension, or genocide or communal cleansing is bound to divide the
populationin the sectorsof self and other. In these Situationspossession
and subsequent violation of thewoman’s body becomes amatter of

asserting dominanceaswdll aspolluting thelineage of theother; thisis
far greater areason than themere sexua gratification and perversion of
few opportunistic people. The establishment of thewoman’sbody as
thesite of racial and communal sanctity isaby-product of universa

patriarchal attitude and set up. Woman is objectified and made means
totheend of achieving racia superiority and hatred. Her body istreated
asan object through which conquests can beregistered. Thus, women

4 The alienated person or a group of people, who are cast aside as inherently
different from the self, so as to strengthen the concept of self and in the
process endeavouring to evade the fear aroused by the potential danger
posed by the culturally/socially other: the outsider.

5 Absorption of ideas or emotionswithin self either consciously or subliminally

6 Concept introduced by French philosopher LouisAlthusser: deposition and
absorption of consequent (dominant societal) ideas and norms on a certain
individual whereby the subject over the years devel ops a sense of hisor her
own identity based on those.
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astheessentia spoilsof warsand conflict congtitutethemost vulnerable
group. Murder isfind, but rgpeand sexud crimeagaing women diminates
the probability of annihilation of shamethat comesassociated withiit
(which canbelinked to averitable sense of defest grester eventhan one
inflicted through murder or death) sinceitsproduct could bethebirth of
ahybrid child whichwould perpetuatethis stamp of shame and defest.

Causesand Contributing Factor sof Violence
Against Girlsand Women

In conflict areasthe causes of violence against girlsand women are
often assigned to the conflict itself with the general understanding that
the extent, gravity and impact of thisviolencewould naturally lessen
when themain conflict subsides. Whilethat may betrue, but thereisa
larger need to address the underlying thought procedure and response
system that allow thiskind of violence to occur, and the ingrained
patriarchal incul cation from which thisbehaviour stems. Theattitude
that allows, promotes, and trivialisesdiscrimination against girlsand
women during peacetimeisresponsi blefor the extreme subjugation,
dehumanization, humiliation and utterly miserable situation of women
during conflict and unrest. Set gender roles of a patriarchal society
relegatethe position of women to an already alwaysstatusof inferiority;
thisinferiority allow men to assert dominance and control over women
and in turn over their bodies. Thisis one of the main reasons for
objectification of women and thisinherent lack of agency istrandated to
violent proportionsin an escalated form during unrest. That iswhy, the
Stuation of womenin conflict areasachievessuch peculiarity wherein
their hurt and traumaare different from men, and they becomethe means
to register power dynamics.

The contributing factorsto such violence arefactorswhich aggravate
theaready existing violent Stuations:

e |t becomeseven moredifficult for women to sustain and survive
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sncefamily and community supportissevered, and oftengirlsand
women are separated fromtheir families.

Hedth carefacilitiesand other socid ingtitutionssuch aspoliceack
support staff or fal into complete chaos

There prevails asituation of gross human rights violation and
lawlessness.

Owing to displacement people are dependent upon aid services
and therefore become proneto expl oitation and abuse.

Temporary housing arrangementsand campsare mostly unstable,

short on supplies, overcrowded, and maybel ocated on sequestered
locations.”

Thedifferent kinds of abuse that women haveto faceinthissituation
can beclassified under four categories:

Sexud abuse

Physical abuse

Emotional and psychological abuse
Economic abuse®

Among these Sexua abuseisthe most egregiousand unfortunately the
most rampant form of violencefaced by women in periodsof unrest.

Impact of Violence Upon Women

Women are subjected to numerous associated abuse and violence gpart
from thedirect repercussions of the conflict: owing to thisparticular

” Violence against Women in Conflict, Post-conflict and Emergency

Settings,< https://www.google.com/url ?sa=t& source=web& rct=j& url=http:/

/www.endvawnow.org/uploads/modul es/pdf/1405612658.pdf & ved=

8

2ahUKEwj7I8Lp-znAhUBb30KHRN3B9gQFjABegQIARAB&
usg=A OvVawOI X WhkzA-FRwbGY bDUiW1& cshid=1580444082094>(Visited
on 10 January, 2020)

[bid.
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context the suffering of men and that of women differ inaconflict setting.
Women are subjected to doublevictimization.° ThisSituationis caused
duetotheprevalenceof patriarchal normsand practices. Women suffer
from harsher consequencesof conflict duetolack of power and agency
on all accounts. According to astudy conducted by the UN, around
60000 women were raped in the war in Croatia and Bosnia and
Herzegovina; from 1991 to 2001 an estimated 64000 incidents of war
related sexual violence against women and girlsoccurred in Sierra
L eone.’® Women are affected both by the outsidersaswell asby their
own. Suspensonand unavailahility of bascamenitiesfromcardind pillars
of society like education, healthcare and the general societal anarchy
cause aggravation the already disadvantageousand miserableposition
of women. They a so suffer because of the unavailable or absent male
members (due to engagement in movement, death or disappearance or
displacement); asfamilia overlordsin patriarchal societies, themale
membersarealso the agentsof livelihood upon whom thewomen and
children depend. The absence of malemembersof family placewomen
intheunfamiliar helm of responsibility: they now havethetask to hold
thefamily together and also providefor them. In circumstanceswhere
socia peace and order get obstructed women find this new role of
responsibility unpredi ctable asthey becomemoreand morevulnerable
to exploitation, adding emotional traumatotheir already existing | ot.
However, thar misery isintensfied asther baschumanrightsareviolated
particularly through sexua mistreatment and abuse.

9 Doublevictimizationisthe dua marginalization of women: (inthisparticular
context) first, because of them being placed inthe general situation of violence
and conflict, and secondly, owing to their gender identity in a patriarchal
society, and the vulnerability attached to such identity. In this specific case
they suffer from asocial outrage (and breakdown of law and order) in addition
to their gendered disadvantage and eternal under-privilege.

10 Rachel Mayanja, * Armed Conflict and Women, - 10 years of Security Council
Resolution 1325, UN Chronicle.
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Bodies of women becomethesite of conquest. Their bodiesare
ravaged by sexual harassment, abuse and rapes and ownership rights
areasserted. Ownership of women’sbodiesthrough rapesis possessed
to humiliatetheriva groupsand community.** According to Ruth Seifert,
therecould bethreereasonsfor rgpesinwar timeand conflictud Stuation:
first, women aretreated asthe spoilsof war and aredivided among the
men of thewinning group or community or camp asvictory booty. This
issomething whichiswont to continuefor monthseven after thewar or
conflictisconcluded. Secondly, rapeworksasapsychologica reminder
to humiliate other’? men becausethey could not savetheir women. And
lastly, rapes, especially gang rapes, increasethe sentiment of camaraderie
and brotherhood among the sol diers or men of thevictoriouscamp and
thisis often allowed and promoted by the men in superior ranks.®
Moreover, women are a so discriminated against and madeto suffer by
their own. Subsequent to therapetheir own community failsto accept
them; they arethusalienated and agreater traumaisinflicted onthem.
Sexud violenceexposesthe sheer powerlessnessand vulnerablepostion
of women and at the sametimean entire community’sprideisdeflated
depending solely upon the so-called viol ation of honour which resides
conveniently inthewoman’s custody. Thisalso becomesprovidesan
excusetofurther regtrict and confinewomen and girlsto restrained spaces
under thewary and punitivemaegaze.*

Effectsof Gender Based Violencein conflict aress, asalsoin post conflict
zone, aremany. Oneof themisSexually Transmitted Diseases (STDs).
STDshavelong term consequences. Sometimes STDsareplantedina
planned manner so that the popul ation of the opposition side can be

11 Patriarchy, Armed Conflict and The Agency of Women in Kashmir, <http://
hdl.handle.net/10603/78491> (Visited on 24 January, 2020)

12 Supranote 5

13 Ruth Seifert, War and Rape: analytical Approaches, 1-25, (Women's
International Leaguefor Peace and Freedom, 1993)

14 Supranote 12
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systematically exterminated. Menwho havethese diseasesintentionally
rape women of the local area and spread these diseases. Moreove,
STDslike Gonorrheaand Chlamydiacomewither own host of painful
conditions, effecting thelivesof women onadaily basis™® Thesediseases
also requireimmediate medical attention so asto prevent their spread
and transmission, which again unfortunately isquitelax in conflict and
post conflict area. The consequencesof Gender Based Violenceaffect
women aswell astheir community asawhole. Rapes often become
expression of violence and hatred and therefore are often perpetrated
with the accompaniment of varioussharp objects, for example, knives.
Injury to reproductive organs, therefore, isageneral outcome of such
violent interface. Therearemyriad other physical harmsand also the
possibility of miscarriageof theoffspring begotten fromrapes. Inaddition
therearelong standing psychol ogica traumaassociated to violencesuch
aspogt-traumeatic stressdisorder, shock, memory lossand sexud apathy,
malfunction and dysfunction. Rape Trauma Syndromeisapathetic
repercuss onwhich disrupt women'sdaily lifewherethey lose Sense of
control, areintrigued by guilt, anger, and variouskindsof phobias. They
become suicidal and frequently become school drop-outsor refuseto
engagein theregular work they used to do. Such vulnerability makes
them more and more home bound, looking at a life fraught with
powerlessnessand subjugation.

Reintegration of womenin post conflict set-upisadifficult feat to
attain. Whilesomefamiliesrefuseto takethem back, therearenumerous
girlsand women who never find suitable partnersfor marriage. Some
marriagesend in separation and divorcein post conflict scenario. For
motherswhose husbands|eave them subsequent to rape, providing for

15 RashidaManjoo& CalleighMcraith , “ Gender- Based Violence and Justicein
Conflict and Post Conflict Areas’ 44 CILJ(2011), also available on < https://
www.lawschool.cornell.edu/research/I L J/upload/M anjoo-McRaith-
final .pdf>(Visited on 21 January 2020)
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thefamily aswell asbeing asingle parent augur grievousramification.
Seeking justice and reparationsfor thewrongsdonetothemisasoa
mammoth task assexua exploitation and abuseisprimarily viewed as
an infringement upon men’s property rightsrather than violation of
women'shuman rights.'®

Someof the necessary evilsof theentiresexud threat pargpherndia
towomen areforced sexua labour, repeated and brutal sexud violation,
femaegenital mutilation, and trafficking them as cheap domestic and
industrial 1abour and prostitution rings. Their bodiesare also used as
carriersto transmit messagesto various camps.’

The nature of violence against women has many more facets
beyond theambit of sexual exploitation. Apart from poor nutrition
and health conditions, women sometimes|ose reproductive potential
and are hence ostraci zed from society. Again anatural result of conflict
and unrest isdisplacement. Though both men and women experience
the devastating repercussionsof displacement, the plight of womenis
again doublefold because of their perceived and litera vulnerability®®,
There is loss of livelihood, sense of uprooted-ness, scarcity of
employment opportunitiesand thefear of being separated fromfamilies.
Completeor partia breakdown of the socid institutionsat these crucial
timeresultsinincreased risk and woeto thewomenfol k. WWoman’ sbody
renders her most vulnerable, and her maltreatment and abuse at the
coreof conflict totherefugee campsisaconstant reminder of her inferior
status and utter and pathetic lack of agency.

Displacement and overturning of specific gender rolesin post-
conflict areasreflect socio-cultur al violence against women. Often

% |bid.17-18

17" Anuradha M. Chenoy, Militarism & Women in South Asia, 28(1% Kali for
\Women, 2002)

18 Supranote 10
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women haveto become providersfor families. The men are upset by
thisoverturning of gender roles. Even if women become providersand
take care of the economic respons bility, they unfortunately arenot able
to transcend gender roles. When therigid division of the public/private
assignment of gender rolesin apatriarcha society bresksdown, it affects
thewholefamily. The men bear the psychol ogical brunt equivalent of
castration complex owing to the sense of losing control and they tend to
become more and more aggressive. Women are, of course, at the
receiving end of thisaggression and misplaced frustration. Findly, the
movement and agency of women are subjected to extremerestrictions
inorder to preservetheproverbid family and community honour.®® Thus,
patriarcha oppression resultsin perpetuation of further patriarchd bias
and curbing of agency.

Need for the Protection of Women Armed Conflict Areas

Women al over theworld are affected by the conflict duetotheir role
and exigting statusin the society. Discrimination, that women often have
tofaceintimesof peaceget reinforced inwar asthe community becomes
militarized.?® Militarism and masculinity valuesi.e., supremacy, violent
behavior and forcefulnessand closealy intertwined. Wherewomenin
Indiaduring thetime of peacefacesrepercussion of patriarcha society,
where man haveacontrol over their productive power, reproduction,
sexudity and many others. Wherewomen themselvesare considered
asaproperty of aman, they are considered asthe wives of man and
mother of children and abadge of honour for aman. These symbolic
perceptions towards women make them prone to different form of
violenceduring armed conflict. Rapesof awoman arecommoninstances
whichtakeplaceduring anarmed conflict soasto humiliatetheir enemies.

1 Supranote 12

2 Women Rightsin Conflict Zone: A Focus on India(2010) availableat: <http:/
Mww.hrln.org/hrln/images/stories/pdf/Report%20-%20\Women%20Ri ghts%o
20in%20Conflict%20Zones%20-%20A %20Focus%200n%20I ndia.pdf
>(Visited on January 21, 2020)



98 FIMT Law Journal 2022, Vol. V Issue 1

Rapeisjust oneinstanceto thedifferent formsof violencethat hasbeen
committed against women in the areas of armed conflict. Thereare
instanceswherethe survivor of theviolence suffersalongtimehealth
hazardsincluding psychological traumalikefear, isolation and many
others.

Notwithstanding the troubles men haveto go through in armed
conflict, itisclear that women face specificissueinthissituation dueto
their vulnerability. Thereforethismakesit essential to giveaspecia
protection for womenin conflict areas so asto combat the plight against
them and discussthe necessary remediesfor the upliftment and protection
of women.

Women and rheir Rightsand Protection
Under International I ntruments

Women have been theworst sufferer of different formsof evilsinareas
of conflict. There are encroachment upon the fundamental right and
freedom of women wherewomen arethevictim of sexud davery, human
rights abuse as a part of military as well as the breakdown of the
community. Therampantmasculinitypre udice, being offensveto human
rightsand human dignity hesemerged asafundamentd crissworldwide
Theterm“women’srights’ refer to therightsand freedomsto which
women are entitled ashuman being. Since human right istheright of
every human being to ensure theright to livewith equal dignity and
respect, women being an essential component of society automaticaly
enjoy theserights.

2l Mamta Rao, Law relating to Women and Children (4%edn, Eastern book
Company, 2018)

2 *Women's right and armed conflict situation’,available at: <https://
shodhganga.inflibnet.ac.in/bitstream/10603/77530/10/10_chapter%202. pdf
>(Visited on January 24, 2020)
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Thehuman rightsof women arethereforeavital, undisputable, and
integral part of humanrights. Any violence againstthem shall violatethe
undeniable, irrefutablerightsof awoman. Thelnternationa Organization,
taking cognizance of therepresson al over, United Nations, hascome
alongway and hascomeupwith severd internationd insgrumentsfocusing
on women's emancipation and enhancing the dignity of women
worldwide, and transforming itsalf from being acustodian to becoming
an organi zation concerned with human rights, justice, and egditarianism.
Mattersrelated to women have gathered enormous support whereby
several instruments have been laid down to promote and protect
women'srightsand freedom.? United Nation a present hasbeenvigilant
inaddressing rights of thewomen and the progress made in securing
women'srightsacrosstheworld in recent decades. However,thegrey
arearemainsto bethere between the protection granted to thewomen
and the actualities of thewomen’sstatusin India. There hasbeen an
emergenceof new formsof violence and discrimination against women
inthechanging society. Violenceinflicted uponwomenin conflict aress
isyet another emerging form of violencethat needsattention.

History atteststhat women have awaysbeeninflicted with or more
proneto adifferent form of violence either beforeor during or after the
armed conflict whichincludes sexua assault, rape, sexua harassment
and many others. Beit awomanintheNorth-Eastern part of Indiaor a
Kashmiri woman. Thehueand cry amongst thewomenremainthesame.
Taking into consideration the condition that exacerbatesinequalitiesin
gender relationsin thearmed conflict area, currently, it hasreceived
tremendousinternational attention.

Humanitarian Law in Relation toArmed Conflict

International humanitarian|aw isoneof thefacetsof universal internationdl
law whose purposeisto forge and confirm peaceful rel ations between

Zibid
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peoples. It makesasignificant contribution in upholding peaceand
promoting humanity intimesof war.21tisconcerned with the protection
of bas c human rightswithout which theexistenceand surviva of human
beingsisnot possible.For instancetheright tolife, theright to hedlth, the
right to humanetreatment, and theright to acquire adequate materialsto
satisfy basic needs.

Thelnternationa Instrumentslike Geneva Conventions confers
severd provisonsfor the protection of women. Article27 of theFourth
Geneva Convention provides that “Women shall be especially
protected against any attack on their honour, in particular against
rape, enfor ced prostitution, or any form of indecent assault” . %
Theadditiond protocolswhichwerelater added to the convention further
gpecifytheground to uphol d respect and dignity of women. Article 76 of
the Protocol | provide that “women shall be the subject of special
respect”?. The expression like“ with all consideration dueto their
sex” or “with dueregardto their sex” used in the conventionimplies
that extraordinaryattention has been given by the convention to the
safeguard of women.

Thus Geneva Convention asawhole has played amajor rolein
the protection of victimsof thearmed conflict in general and hasaso
laid specific provisions for the promotion of equal treatment, and
elimination of violence against womenworldwide.

2 Sexual Violencein Armed Conflicts—A Violation of International Humanitarian
Law’ availableat: https:.//www.legal serviceindia.com/legal/article-2-sexual -
violence-in-armed-conflicts-a-viol ation-of-internati onal -humanitarai an-
law.html (Visited on January 25, 2020)

% The Geneva Convention relative to the Protection of Civilian Persons in
Times of War, of August 12, 1949, art.27

% Protocol Additional to the Geneva Convention of 12 August 1949, relating to
the Protection of Victimsof International Armed Conflicts (Protocol 1), art. 76
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Convention for theProtection of Women

The Convention on Elimination of Discrimination Against WWomen
(CEDAW) isthemost sgnificantlegal document concerning humanrights
issues of women worldwide.CEDAW is an exclusive international
documentdealing exclusivelywith the promotion and protection
ofwomen'srights. It addressestheredlity of entrenched and multifaceted
gender inequality throughout the world and underlinesthe difference
between defacto and dejure equality of womenintheworld.?

The convention redressesthe violencefaced by womeninterms
of socialy, economicaly, culturaly, and many others. The Convention
mandatesthe signatory countriesto adoptappositelegidative measures
and other effectiveresorts, including sanctionsfor the eliminationof all
formsof discrimination against women? and ensuring asafer society for
women. The convention also refrainsthe nation from engaging in any
practices of discrimination against women or any act which derogates
women'’sstatusin society and ensuresthat every public authority and
ingtitution actsin conformity with thisobligation.

Theprovision of thisconvention providesfor affirmativeactions
for the protection and benefit of women. Thoughit doesnot provides
specific provisionfor safeguarding womeninarmed conflict, however, it
prohibitsany formsof discrimination or violence against women. India
being asignatory to thisconvention hasbeen vigilant in complying with
the obligation that has been specified by the conventionin safeguarding
every womanfromany formsof discrimination or violenceinflicted upon
them.

27 Dr. Ishita Chatterjee, Gender Justice and Feminist Jurisprudence487-
488(1%edn, Central Law Publication, 2017)
% jhid
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Declar ation on the Protection of Women and Children In
Emergency and Armed Conflict (1974)

Itisan evident fact that during any form of conflict women aswell as
children are the most disadvantaged section of the society. The UN
Genera Assembly resolutionled to theformation of adeclarationonthe
protection of women and childrenin emergency and armed conflict and
gavean expressrecognition to the susceptibilitythewomen goesthrough
inthestuation of armed conflict identifying and recognizing the specific
need for the protection of women.

Thedeclaration statesthat every effort should be made by states
involvedinarmed conflict and military operationsinforeignterritoriesto
sparewomen and children from the ravages of war.? The declaration
requires the signatory state to take the necessary state to prevent
persecution, torture, degrading treatment, andany form of violence
against women and al so take punitive measuresfor the protection of
their dignity andwelfare,

The Declaration dso required that woman who findsthemsalvesin
adtateof armed conflict should be provided with adequate food, medica
ad, shdter, and other indienablerights Thisdeclarationamsat protecting
women against every form of discrimination or every form of violence
against women during thearmed conflict.*

Declaration on Elimination of ViolenceAgainst Women, 1993

The Declaration on the Elimination of Violenceagainst Womenisthe
firstinternational human rightsinstrument thatwholly dedswiththeissue

2 Women and Human Rights, availableat: < https://www.diakonia.se/en/IHL/
The-Law/International -L aw1/International -Human-Rights-L aw/WWomen-and-
IHRL/>(Visited on 25 January 2020)

%0 U Chandra, Human Rights,272 (8" edition, Allahabad Law Agency
Publications, 2010)
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of violenceagainst women. It recognizesevery formof violenceinflicted
uponwomen. It affirmsthat violence against women violates, impairs,
or nullifieswomen’shuman rightsand their exercise of fundamental
freedoms.®! The declaration provides that violence against women
includesany form of physical, sexua, and psychol ogical abusewhich
includesrape, sexual abuse and harassment, trafficking of women, and
forced prostitution.® Sexual abusesand trafficking of women arethe
commoninstancesof violencecommitted in conflict aress.

Thededarationdongwithrecognizing thedifferent formsof violence
encompasses various resorts the signatory state should adopt in
combating violence agai nst women. It hasbeen recommended to the
sgnatory stateto condemn any form of violenceand ensureasafer and
heslthier society for women.

Protection of Women Against Violencein
Conflict Areasin Indian Context

Indiabeing asignatory tointernational conventionisbound to comply
with the obligation ensured by international commitment. Despiteseverd
international commitmentsto protect womenin areasof armed conflict,
theincreasein crimeagainst them showsthefailureonthe part of nationd
machinery in complying with thestandard obligation that hasbeenlaid
by theinternational instruments. Thereare several instances of sexual
assault against women committed by the aggressor that go unreported
intheareasof armed conflict. Armed conflict in Kashmir, Assam, and
other northeastern statesisawitnesstoit.

Thereareinstances of women not being provided with adequate
medical treatment. The hueand cry of thewomen victimsof conflict
from the Vedi c period to the contemporary world awaysremain to be

31 Declaration of Elimination of Violence against Women, 1993
% jbid
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unseen and unheard. Theabuseinflicted uponwomenisconsidered a
tactictoincrease man’ssuperiority and authority.

The major problem the researcher found isthe lack of proper
recognition of theviolenceinflicted upon women or the damagesthat
could causetowomenintheareasof armed conflict by theinternational
insruments. The Genevaconvention deding with thearmed conflict has
been framed on the perspective of harm that could be causedtomanin
anarmed conflict and the ground redlities of harm caused to awoman
physicaly, mentaly, socidly, and culturaly have not been recognized.

Inthe present state of affairs, India, despiteit being asignatory of
theinternational organization hasfailed asanationto provide adequate
protection to women from emerging harm caused towomenin armed
conflict areas. Though reliefs are provided under the Constitution of
Indiaaswell asseverd other satutestheincreasein crimeagainst women
inthenormal circumstancesaswel |l thearmed conflict areasshowsthe
failure or ignorance of the nation as awholeis complying with the
obligation of internationa instruments.

Suggestions

1. Theinternational convention whichismadeespecially for the
protection of women needsto recognizethe different forms of
violenceinflicted uponwomeninarmed conflict aress.

2. Theinternational instruments should cater to not only physical
violenceagainst women but also every other kind of problem faced
by women as aresult of armed conflict. Asit not only affects
physicaly but aso affectssocidly, mentally, and economicaly.

3.  Generally most kind of offence against womenistheresult of a
lack of awareness about theviolenceinflicted onthemaswell as
thelack of awarenessabout theremediesavail ableto them. Thus
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awareness of the women about the existence of legal rightsand
remediesisthe need of an hour.

4. InIndia, thereareinadequatelawsfor the protection of womenin
thearmed conflict area, thereishardly any legidationthat recognizes
theviolenceinflicted uponthem.

5. InlIndig thearmy personnel isgiven WITH specia power under
AFSPA for themaintenance of law and order but the power given
tothearmy personnel istoowideasthereare severa instances of
it being misused rampantly. Thusthereisneed torevist theexisting
laws giving powersto thearmy for safeguarding theinterest of
women.

Conclusion

There have been several instances of women being victims of sexual
assault or rapeor different formsof violence. Any formof violenceupon
women hasan everlasting effect on thevictimand society at large. This
act of violence against women used as aweapon to show supremacy
over theaggressor iscresting ablot in society aswell ashuman mankind.
Despiteseverd effortsby theinternational organizationswheresevera
conventions have been enacted to improve the status of women and
ensure safety for women but the increase in crime against women
especidly intheareasof conflict showsthelack of proper implementation
of obligation that hasbeen laid down by theinternational instrument.
Along with the effectiveimplementation of laws, the peopleat large
shouldjoin handscollectively in combating any form of violenceagainst
women and a so aid womenwho have beenthevictimsof suchviolence
with emotional support. A mgor step towardsachieving thisgoa would
bethergectionof parriarcha mormsand practicesfrom thevery core of
society; rejection, sSincetheremoval of patriarchy isnot an easy task to
accomplish. Patriarchy issomething deeply ingrained inthevery mora
and cultural fabric of society.Objectifying women and incul cation of
systematic misogyny through generationsliea theroot of theill-trestment,
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abuse, and exploitation of women. Thisabuse of and hatred towards
women, in general, attain monstrous proportionsin asociety and/or
community ravaged by conflict. Therefore, itishightimethat therebe
systematic redressof society by remova of systemétic patriarchy through
variouseducative platformsaswel | astheimplementation of appropriate
policies.
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MARRYINGA PERSON OF CHOICE ISAFUNDAMENTAL
RIGHT: ISSUES, CHALLENGES,AND ROLE OF
THE JUDICIARY

Roma Pradhan' and Puja Shar ma?

“ Freedom of choice is more to be treasured than any possession
earth can give.” ....by David O. Mckay

Abstract

Marriage is one of the universal social institutions recognized by
human society to control and regulate the life of man. Theright to
marry is a component of the right to life under article 21 of the
constitution of India. However, the marriage right of a person by
own choice is a fundamental right that only uncommon Indian
women are privileged to exercise. Hindu society is selective in its
dislike for inter-caste marriage.

The marriage rightsof inter-caste,and inter-religion is a
fundamental right guaranteed by the Constitution. United Sates
President, George W. Bush has under stood the necessity of marriage
and has said that he will support an amendment to the constitution
that defends marriage against the threat of cultural breakdown.
The United Sates Supreme court in the case Loving v. irginia,
struck down state laws banning interracial marriagein the United
Sates. The right of marriage is protected under International
Instruments such as UDHR, ICCPR, ICESCR and European
Convention on Human Rights. Thereis an urgent need to protect a
couple'sright to marry inter-casteor inter-religion under the Special
Marriage Act has become necessary with time. These days inter-

1 Assistant Professor of Law, Indian Institute of Legal Studies
2 Advocate
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caste marriage has become a heated debate among political parties.
Recently the term “ Love Jihad” was frequently used by radical
leadersastheir vote bank policy. Thisword was created by theright-
wing Hindutva ouitfits.

Keywords. Fundamenta Right, Inter-caste, Marriage

Introduction

According toVeda, amanisincomplete until he getsmarried and meets
hispartner.2 The concept of marriageand marital inditutionistoestablish
are ationship between husband and wife. Hindu Law considersmarriage
asasacred tieandthelast of ten sacramentsthat can never befragmented.
Itisarelationship that isrecognizedfrom birth to birth. AsConstructed
on smiritikars even death cannot break this relationship. Inavalid
marriagein India, thetwo conditions need to be satisfied. Firstly, the
partiesmust have the capacity to marry. Secondly, they must undergo
the necessary ritual sand formalities of marriage according to theHindu
MarriageAct,1955.

Marriageinthe Mahomedan lega systemisnot asacrament but a
civil contract.every right and obligation that it formsrisesimmediately
and isnot dependent on any condition precedent such asthe payment
of dowry by ahusbandto awife*

Ashabah says, “Marriageisa contract underlying a permanent
relationship based on mutual consent on the part of a man and
woman.”®

% Nature of Hindu Marriage under Hindu Law, available at: https://
blog.ipeaders.in/nature-hindu-marriagehindu-law/(Last visited on 7
December, 2020).

4 Marriage Under Muslim Law, available at: https:// www.lawctopus.com/
academike/marriage-undermuslim-law.(L ast visited on December 6, 2020).

5 Ibid.
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Marriagesinour country aremostly registered under therespective
personal law, either the Hindu MarriageAct, of 1955 or the Muslim
MarriageAct, of 1954. However, those coupleswho could not register
their marriage under any of the personal lawswere shielded under the
Specid MarriageAct, of 1954. The Special MarriageAct, dlowspeople
fromtwo different religiousbackgroundsto cometogether in thetie of
marriage. ThisLegidationprovidesaprocedurefor both solemnization
and regigtration of Marriage, whereether husband or wifeisnot Hindu,
Buddhist, Jainor Sikh.®

Right ToMarry By Choice: Concept And I mportance

*  Ddfinitionof Mariage:

Legally, Marriageisabinding contract between the two partiesthat
joins together their possession, income, and lives. Marriage has a
legitimate recognition to get united. Society acceptsthe union of two
souls because the primary object of marriage is to beget and bear
children, andto them until they can take care of themsdlves. Thepurpose
of marriageisspiritualy, emotionally, and physicaly to uniteaman and
awoman together, as husband and wife, in acovenantal relationship
between themselves and their creator. Spiritually in thelogic to get
spiritua benefit by performing religiousduties.”

e Concept:
Whenit comesto marriagein India, arranged marriagesarewel I-thought-
out to bethefinest way to get aboy and agirl totiethemarital knot. The

6 Editorial, “How to register marriage under special marriage Act in India”’
India Today, December.6, 2020.

Right to Marry, availableat: http://www.legal servicesindia.com/article/1001/
right-to-marry.html.(lastvisited on December 6, 2020).

" Things to know about Special Marriage Act, available at: https://
blog.ipeaders.in/10-things-every-indianshoul d-know-about-the-special -
marriage-act1954(L ast visited on December 7,2020). > The Constitution of
India, art.21. 21967
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Indian parentsarethe oneswho take utmost interest init, right fromthe
girl or boy they want their child to get married to, till thedate and time of
themarriage. That is so because here succeedsthe rational e that they
arealot wiser and moreexperienced than their children, and will decide
the best for them. The Indians consider marriage as an auspicious
culmination of two souls, and they adopt every ritud of marriageaccording
totheastrological positioning of the stars of the brideand groom.

Earlier in primitive society, marriagewasapracticewherethebride
and the groom were uninformed about their partner, asall the choice
wasinitiated by their respective parentsand guardian. The consultation
of the brideand thegroom wasnot aprevalent practise duringthat time.
However, the new society hastransformed and the Situation haschanged
and every choice concerning marriageistaken up by thebrideand the
groom themselves and not the society or any family members.

Thereisamassiveinfluenceof caste and religionin our country
andwhenit comestotheingtitution of marriageit isdesignated the most
fundamental criteriafor properly solemnizing themarriage. The Parents
usually select the prospective bride/groom for their children fromthe
samecasteastheirs.

Inter-caste marriageisstill measured to betabooin many placesin
India. Wefollow avery rigid structure of the caste system. The People
haveto be compulsory to marry inside their caste and whosoever get
married outside their caste and rebelled werergjected in the society.
Severa honour killingsarereported every year, mostly stated in Haryana
and unfortunately, they show pridein doing so. Thus,thereissevere
need for legislation to protect the welfare of those persons who
roseoverhead these casteand religious splits, to marry aloving partner.
So,the Parliament of Indiaenacted aSpecia MarriageAct, 1954 which
providesfor asuperior form of marriage for those coupleswho are
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Indiansand al| nationalsin foreign countries, irrespective of casteand
religionthey follow®

Theright to marriage by achoiceisrecognised under theright to
lifeasArticle-21 of thelndian Constitution which observesthat any of
the people shall not be deprived of hislifeand persona liberty but the
exceptionisonly according to the process established by law.*2 This
assuresthat anindividua hasachoiceand right to marry any person of
hisor her own choice and that the statewill not interferein the matters
relating to themarriage of aperson asmarriageisheldto beapersona
or privateright of anindividual. However, thestateisunder acompulsion
to protect therightsof those coupleswho are proposing to marry inter-
casteor inter-religion.

Inacountry likethe United States, marriageisknown asacivil
right. It is operative Constitutional text in section 1 of the 14"
Amendment, whichwasratified in 1868. It conveysthat “ No state shall
prepare or enforce any law that abridgestherights or protections of
citizensof the United States, nor shal any statedeny any person of life,
liberty, or property, without due process of law or deny any individual
withinitsjurisdiction the equal defence of laws.” TheU.S Supreme
Court applied thisstandard to marriagein the Loving v. Virginia*case
whereit struck down aVirginialaw banning interracial marriage. As
Chief Justice Earl Warren wrotefor the majority that thefreedom to
marry haslong beenrecognized asoneof thevita persond rightsessential
tothe orderly pursuit of happinessviaafree man.

The 14" Amendment requiresthat thefreedom of choiceto marry
not berestricted by invidiousracia discriminations. Freedomto marry
resideswith theindividual and cannot be exceeded by the state.®

8 RighttoMarry, availableat: https://www.legal servicesindia.com/article/1001/
right-to-marry.html.(Last visited on December 7™, 2020).
® TheUniversal Declaration of Fundamental Right, 1948, art.15.
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L egal Framework on MarryingaPer son of aChoice

* International Instruments:

Themoderninternational concept of Human rightscan betracedtothe
aftermath of World War 11. Humanrights|aw upholdsthe positiveright
of al peoplesto marry and found afamily. Family isanimportant and
natural unit of society and requiresthefull protection of thestate. The
variousinternationd instrumentsuphold theideaof equal and consenting
marriage and try to guard against abuse which undermines these
principles. Itisnot prescriptive asto thetypesof familiesand marriages
that areacceptable, recognizing tacitly that therearemany different forms
of socid arrangementsaround theworld.

A) TheUniversa Declaration of Human Rights, 1948-
The Preambl e of the decl aration recognizesthedignity and equal
andinaienablerightsof all membersof thehumanfamily arethe
foundation of freedom, justice, and peaceintheworld. Article-16
of the Declaration says men and women of full age, without any
limitation duetorace, nationdity, or rdigion, havetheright tomarry
andtofoundafamily. They areentitled to equal rightsto marriage,
duringthemarriage, and at itsdissolution. Marriagesha | beentered
into only withthefreeand full consent of theintending spouses.
Andfamily isconsidered to be anatural and fundamental group
unit of society and isentitled to protection by society and the state.

Thelnternational Covenant on Civil and Political Rights, 1966-

ThisConvention under Article 23, protectstheinterest of apersonwho
intendsto marry by hisor her choice, thearticle statesthat the man and
women havetheright to marry at their marriageableageandtheright to
found afamily aso recognized under thisarticle. It dso recognizesthat
no marriage shall be entered into without thefreeand full consent of the

1 Thelnternational Covenant on Civil and Political Right, 1966, Art.23.
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intending spouses. The state parties to this Convention shall take
appropriate stepsto ensure equality of rightsand responsibilities of
spouses asto marriage, during the marriage, and at itsdissolution. 1

B) Thelnternational Covenant on Economic, Social and Cultural
Rights, 1966 This Covenant under Article 10, entitlesthe state
partiesto protect and recognize accorded to family inthewidest
possible and asserted that the marriage must be entered intowith
thefree consent of theintending spouses.

C) TheEuropean Convention on Human Rights, 1950

It containsthefundamenta rightsand freedomswhicharebdieved
to be common to al people. This Convention setsout alist of
fundamentd rightsand freedomswhich arebelieved to becommon
toall people. Thereisaprovisionfor individuas' right to respect
their privateand family life’2 And dso providestheright tomarriage
at marriageable age according to national laws governing the
exerciseof thisright.®

. National Instruments

TheCongtitution of Indiaprovidesafundamental right under Article-21,
which talks about theright to life and personal liberty. It reads”No
person shall bedeprived of hislifeand persond liberty except according
to the procedure established by law.” Theright to marry aperson of
choiceisaright that covers under the head of the Right to Lifeand
Personal liberty. In the case Lata Singh v. Sate of Uttar Pradesh4
Supreme Court viewed theright to marry asacomponent of theright to
lifeunder Article21 of the Condtitution of India. Inthe case ShafinJahan

[N

! The European Convention on Human Rights, 1950, Art.8.
2 |bid,Art.12

3 AIR 2006 SC 2522.%(2018) 16 SCC 368

4 W.P[C] No. 57068 of 2014

B P
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v. Ashokan K.M and Ors,® also known asthe Hadiacase, whereagirl

Hadia, previousnameAkhilaconverted to Idamand marriedaMudim
boy. Thefather of thegirl filed acase and said thereshould investigation
of thismarriage asit isamatter of ‘Love Jihad . And they take my
daughter to Syriaand force her to join the Islamic State; the Keraa
High Court in 2017 annulled the marriage citing it asnot legal. The
matter went to the Supreme Court of India, the court onceagain retreated
from the scope of Article-21 of the Constitution. Court saidif Article-
21 talksabout tight to life and personal liberty it also givesaright to
marry. Thecourt further observed that, “ If they are adultsthe state has
no power to control them and imposeitsview ontheseadult couple, it
istheir lifeand responsibility. No matter how they want tolivetheir life.

Eventher parentscannot forcethemto marry the person of their choice.”

In case Smt. Noor Jahan Begum v. Sate of U.P and others,*® the
Allahabad High Court gave an order that conversionjust for marriageis
unacceptable. The marriageisvalid and legal if thereis an honest
convictionontheindividua concerning thetenentsof anew religionthat
theindividua isadopting.

But theAllahabad High in the case of Priyanka Kharwar v. the
Sate of U.P* adivision bench of the Allahabad H.C overruled the
earlier casesontheground of Article21 observing theRight tolivewith
aperson of hisor her choiceirrespective of religion professed by them
isintringctoright tolifeand persond liberty.

In the case Salamat Ansari and others v. Sate of U.P and
others,’inthiscase, aMudim husband and Hindu wife shout to protect
their marriagefor F.1.R that hasfiled againgt them, thet alledgesforcefully

15 Crl. Mis. Writ Petition No- 11367 of 2020

%6 |bid

7 WRIT PETITION (CIVIL) NO 494 OF 2012

18 Special MarriageAct, 1954, section.5 Notice of intended marriage.
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abduction of women and conversion. TheAllahabad H.C declaresif
religion conversion isdone solely for marriageisnot legal but also
guaranteed fundament right asachoice of onereligion and choice of
onepartner, fallsunder persond liberty whichisguaranteed Fundamenta
Right under Artidle21. Court hasrdlied ontheRight to Privacy asdeclared
in the landmark case Justice K.S. Puttaswamy v. Union of India®
that declared theright to choose apartner and theright to chooseone's
fathfal under theright to privacy and the state should not interferewith
these persond relationships.

RighttoMarry Under Special MarriageAct:
Issues and Challenges

The Special MarriageAct was passed in 1954 as a part of aseriesof
reformsto personal lawsin Indiathat Jawaharlal Nehru had finished a
priority. It governsmarriagesthat could not be celebrated according to
religious customs,thatwereinter-faith or inter-caste marriages. This
legidationisac circumventing cultural taboosagainst marrying outside
one'sreligionor caste.

Conditions for Getting Married underthe Special MarriageAct,
1954

Chapter 2 of theAct deal swith the substance of the solemnization of
specia marriages. Section 4 of thislegidation laysdown the condition
relating tothe solemnization of specia marriage. It providesthefollowing
circumstancesto be satisfied for marriage:

*  Naeither of the partiesto themarriage hasaspouseliving.

*  Should not beincapable of giving valid consent to the marriage
dueto unsoundness of mind.

*  Naether of the party has been suffering from mental alimentsto
such an extent, that they are unfit for marriage and the procreation
of children.
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*  WhoareParty tothemarriage should not belad open to an attack
of epilepsy or insanity.

*  Themarriageage of thegroom should be 21 yearsand the bride
should be 18 yearsof age.

»  Partiesshould not within the degreesof prohibited relationship,
provided the custom governing at least one of the partiespermits
marriage between them, such marriage may be solemnized,
notwithstanding that they are within the degree of prohibited
relaionship.

When the marriageisintended to be performed following theAct, the
parties of the marriage shall berequired to giveancticeintheform
specified in the second scheduleto the marriage officer of thedistrict,
wherethe marriageisgoing to be observed.”

Themarriage shall be solemnized after the end of 30 daysof the
notice period that has beenissued under the provision of theAct.

At least one of the parties of amarriage should haveresided for
not lessthan 30 days, immediately preceding the date on which the
noticefor marriageisdispensed to theregistrar. Themarriageofficer is
bound to display theannouncement of theintended marriage, by affixing
acopy to some conspicuous placein hisoffice®

If any part to marriageisaggrieved by the non-solemnisation of
intended marriage by the marriage officer, then theaggrieved party can
seek an gpped totheDidtrict Court withinlocal limitsof whosejurisdiction
themarriage officer hasthe office. But the period of gpped is30 daysof

19 Ibid, Section.6 Marriage notice book and publication.

2 Inter-casteand inter- religious marriages: social and legal issues, availableat:
https://www.lawctopus.com/academike/inter-caste-inter-religious-marriages-
social -legal-issues/.(Last visited on December 8,2020).
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intended marriage. The decision of the district court, regarding the
solemnization of theintended marriage, shall befind.

From the above provisions of the Act, it can be held that it is
legidationthat formalized marriagewhichisnot protected under Persond
Laws. Duetothisfeature, theact isthemost secular formof law degling
withcivil matters. Thisstep canhdpin solidification ofagood reaionship
between various castesand religions.

RighttoMarry By Choice: Issuesand Challengesin India

Thelegidation regarding special marriagewas completed to facilitate
the coupleswho intend to marry Inter-casteinter-religion, but thesame
legidation crestesgiant hurdles. Inmost of the casesacoupleof different
religions convert to marry, to escape performing marriage under the
special marriage act duetoits 1 month notice period requirement, for
registering amarriage. During that onemonth, the coupledropstheidea
of marriagebecause of family pressure. Sometimesfamily of thecouple
forcesthemto do such anideathrough force coercionand asoin some
casestook their livesin name of saving thefamily and societal prestige.
Whileno such notice periodisrequired if aperson of thesamereligion
under the persond lawsof Hindusand Mudlims, the Special Marriage
Act, saysthat the submission of marriage application can beinitiated
only inajurisdictionwhereat |east one of the partiesresides. So, if both
the partiesresdein different statesand both thefamiliesareagaing their
marriage, the couple cannot register their marriage. Thelast option
availabletothecoupleisto elopeor runaway and apply for marriagein
another state. Again, if the couple appliesfor marriage under another
state under Special MarriageAct, that particular state sendsanoticeto
theresident state of the couple by saying that one of your residentsis
goingto get marriedinour state.

2 |bid



118 FIMT Law Journal 2022, Vol. V Issue 1

Itwill belikeinviting thefamily of the coupleto come and book
your flight or trainticketsuseforceand sop themarriage. Astheprovison
of theaboveact says:

“the marriage officersmust send aletter to the permanent
address of the parties, informing them that their son or
daughter isabout to do the unthinkable, in exercising his
or fundamental right to marry someone of his or her
choice.”

Thus, thisexerciseensuresthat the parents, aswel | ascaste or community
and religioud eaders, havethe prior knowledge of thetimeand location
of the marriage to be happened and the Indian state perform as a
marvellous K hapPanchayat, by ensuring the society to chooseand decide
whether the couplewould get married or not.

Therecent development to thisregard isthat the Uttar Pradesh
government has promulgated The Uttar Pradesh Prohibition of Unlawful
Conversion of Religion Ordinance 2020. It outlawsreligiousconversion
by marriage. Thislaw shiftsthe burden of proof onto the accused to
provethat religiousconversonisabonafideby making suchamarriage
asnull and void. It has been carried out under thetag of inter-faith
marriage. This ordinance which was promulgated by UttarPradesh
government was prompted by Allahabad H.C in Salamat Ansari Case %
but government relied upon the Noor Jahan case, wherethejudgeruled
that thereligiousconversion carried out solely for marriageisvalid and
legd only if thereisan Honest conviction ontheindividua concerning
thetenantsof thenew rdligionthat theindividual isadopting. ButAllahabad
H.C argued the government argument thatwasfounded on thefinding of
theNoor Jahan case”® and stated that thiswas an erroneousjudgement,
becauseArticle 25 of the constitution of I ndiapromisesthefreedom of

2 |bid
% |bid
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consciencethat alowsindividua sfregly conscience, practiceand profess
and propagate any religion and dsopromisesto anindividud or her sense
of mord right and wrong and permitsthemto maketheir persona choices
when comesto intimate matterssuch asonefaithandreligion. The Right
to marry come under their same personal choicewithout interference
fromthe state. However, the Anti-religious conversion provision that
have been anticipated by themember statesare possibleto begrounded
on the Supreme Court pronouncement of 1977, where court hasupheld
acoupleof anti-conversion that was passed by the state government of
Madhya Pradesh and Odisha. However, thisruleensuresthat beforea
marriageinthedistrict, it ismandatory to obtain the approval of the
digrict magigrate. Thus, dlowingthegaetoplay adirect roleinregulating
thepersond lifeof individud by interferinginmarriageandreligionaffairs.

Conclusion

The observation of theAllahabad High Court in the Case of Salamat
Ansari isextremely vital becausethe High Court said that it woul dlook
at the husband and wifeasjust twoindividua sand not asaMudimman
and aHindu wife asthey are adultsand can givetheir consent. They
enjoy thefreedom of conscienceand liberty to choose apartner and
religion accordingtotheir choice. Thesevauesof thelndian culturethat
stylesIndiacherishedfor theyears.

Inacountry likeIndia, only 95to 99% marry within their caste
andreligion only afew percentages of inter-caste and inter-religion
marriagestook placein Indiaand only based onthisif thegovernmentis
trying to bring alaw to curb theforceful conversion, thenit’snothing but
acommuna agendafor vote bank policy. The society hasbeen grappling
with the shackles of the caste system from ancient times,but today the
Stuation has changed and theintermingling between peopleof different
caste is happening at diverse forums. So, his should not be agrave
consequencewhen marriage arrangementsal so involve such marriage.
The Specid MarriageAct mandates certain pre-conditionsessentia for
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amarriageto be observed under thislaw. However, thislegal provision
isastep toward abroad-minded society that can providetheright to
marry a person of own choice. The Legislature and the
Governmentnecessarily to come up with some modificationunder the
Specid MarriageAct,including theprovision and ruleswhichwould let
the marriage officersto furnish aletter to the permanent resident of the
parties, andupdating them about the marriage of their son and daughter
intheexerciseof their privilegefundamentd rights.
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ROLE OF SECURITY EXCHANGE BOARD OF INDIA IN
REGULATING INDIAN STOCK MARKET: WITH
RESPECT TOINVESTOR'SPROTECTION

| psa Saxena

Abstract

The Security Exchange Board of India (SEBI) established under
SEBI Act 1992 isthe regulatory authority for the stock exchanges
in India. The SEBI was originally established in 1988 by govt. of
India but becamealegal entityin 1992. The Securitiesand Exchange
Board of India (SEBI) hasbeen avisibleentity in the Indian capital
market. The SEBI has played the major role in protecting the
investor interests, promoting, and regulating the Indian securities
markets. Its goal is to provide and build a market zone in which
investors can strongly generate fund operations. SEBI always give
first preference to protect investor’s wealth in the stock market.
This paper mainly focuses on the Role of SEBI in regulating Indian
Sock market with respect to protect investor’s wealth in the stock
market. The paper traces the recent reforms by SEBI mainly in
primary and secondary market.

Keywords: Securities and Exchange Board of India, SEBI, Indian
SecuritiesMarket, Primary Market, Secondary Market

Introduction

Securitiesand Exchange Board of India(SEBI) wasfirst establishedin
1988 asanon-statutory body for regulating the securities market to
promotedifferent corporate securitiesthrough different stock exchanges
indl over India Itsmain concept isencouraging theinvestorsand traders

! Assistant Professor, Fairfield I nstitute of Management and Technol ogy, Delhi
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by protecting theinterest of investor’srights. On 30 January 1992 it
becamean autonomous body and was authorized statutory powerswith
the passing of the SEBI Act 1992 by the Indian Parliament. TheIndian
Capital Market haswitnessed various changessince 1980's. Thisever-
expanding participation of Investorsin the Indian Stock Market has
created ademand to monitor and control stock market operationsina
systematic way. Currently thereare 14 exchangesapproved by SEBI in
Indiaand listed under SEBI. Stock market provides a platform for
investorsand tradersto buy and sell stocks, mutua fundsthrough this
platform. In recent scenario, the percentages of investorsand traders
haveincreased tremendously ascompared to last few decades. During
the 1980s, the capital market experienced significant expansion, which
was characterized by increased public participation. Asthe number of
investorsand market capitalization grew, corporations, brokers, merchant
bankers, investment consultants, and othersinvolved in the securities
market committed avariety of mistakes. The existence of self-styled
merchant bankers, unofficid private placements, pricerigging, unofficia
premium on new issues, non-compliance with the CompaniesAct,
violation of stock exchangerulesand regulations, and listing requirements,
among other things, are al examples of these mal practices. Investor
confidence has been undermined and investor disputeshavegrown asa
result of these mal practicesand unfair trade practices. Asstock market
operations are enhancing eventual ly malpracticesarea so growingin
stock market. Thegovernmentsof India, stock market exchanges, stock
market intermediaries were helpless for redressing the investor’'s
complaints because of lack of proper penal provisionsintheexisting
legidationinindia?

2 Dasari Rgjesh Babu, “The SEBI Rolein Indian Stock Market” International
Journal for Research in Engineering Application & Management (2019).
Available
at: http://www.ijream.org/Special | ssueConference/l CDOM P2019023.pdf (last
accessed on:19/05/2022)
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Objectiveof Sudy

The objective of thispaper isto highlight therole of SEBI inIndian
Stock Market with giving special referenceto investor’s protection.
Thispaper observesthe performanceand review thekey initiationsmade
by SEBI, inrelation to supervision of the stock market and Investor
Protection M easurestaken since 1992 by SEBI. This paper bringsthe
valid pointsabout thereformsinitiated by SEBI inorder to protect the
investors. It majorly focuses and highlights the area of investor’'s
protection.

LiteratureReview

Dasari Rajesh Babu (2019): To maintain theintegrity of thefinancial
marketsandimproveinvestor protection, strengthening fund governance
isvitd.

Painali, Girish & Shaik,Abdul & P, Nagargia(2021): Inacountry
of largepopulation, it isbaselessto expect everybody to be, monetarily
proficient, adminidrativebodiesare utilizing thewatchwordslike Straight
forwardnessand financia backer forwardness. Additiondly, itistracked
down that the lawswereinitiated and planned by the administrative
bodiesarelikewisenot accurately and successfully authorized and
put into utilization for protecting theinterests of the financia backers.
BSE & SMC, (2009) “Investor protectionisoneof themost important
listing feescollected by it ineach financia year, asfundamentalsof a
thriving securities market or may be prescribed by SEBI or asmay be
gpecified in other financia investment ingtitution. Investor should ook
into therelevant Regulationsfrom timeto time. The protection focuses
onmaking surethat investors Exchange may aso augment thelnvestors
arefully informed about their purchases, Protection Fund from such
other sources, asit may transactions, affairsof the company that they
haveinvested’
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Organizational Structureof SEBI

The structure of SEBI mainly consists of 9 members including a
chairperson along with 5 members, who are chosen by the Union
Government of India, 2members, who areafficersfrom FinanceMinistry
of India, 1 member, whoischosenfrom RBI officersand six members,
appointed by the Central Government. There aretwo senior members
of theminigter. SEBI isheadquarteredinMumbai, with branch officesin
theremaining Indian metro, namely Delhi, Kolkataand Chennai.

In 1988 SEBI wasformed with aninitial capital of 7.5croreINR.
IDBI, ICICI and IFCI werethe promoterswho provided the funding.
Theinterest generated ontheamount invested isusually used for bearing
all day-to-day expenses of the department.® SEBI hasvested all the
statutory powersfor regulating theIndian capital markets.*

Precisaly SEBI isan aggregate of thefollowing:

1. One Chairman of the board — appointed by the Central
Government of India

2. OneBoard member —appointed by the Central Bank, that is, the
RBI

3. TwoBoard members—hailing fromtheUnion Ministry of Finance
4. FiveBoard members—eected by the Centrd Government of India

3 Painali, Girish & Shaik, Abdul & P Nagargja, “The Sebi Role in Creating
Awareness about Investor Protection and Education” International Journal
of Management and Humanities 5. 53-57. 10.35940/ijmh.F1295.045821
(2019).Available at:http://www.ijream.org/Speciall ssueConference/
|CDOM P2019023.pdf (last accessed on;16/05/2022)

4 BSE & SMC, “TowardsInvestor Awarenessand Protection” Sl., BSE Investor
Protection Fund (2009).Available at: https://smcindiaonline.com/wp-content/
uploads/2018/05/BSE._Investor Awareness.pdf (last accessed on: 15/05/2022)
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Objectivesof SEBI

The Security Exchange Board of Indiahasbeen set up tofulfill specific
objectiveswhichareasfollows:

e  Forregulating thestock exchange and security marketsto ensure
the proper and orderly functioning;

e  Fortheprotection of therightsof theinvestorsin order to ensure
safety totheir investment;

e  Fortheprevention of fraudulent and mal practicesby having a
balance between self regulation of business and its statutory
regulaions,

e  For regulating and devel oping the code of conduct for brokers,
underwritersetc;

e  For restraining fraudulent practices by maintaining abalance
between statutory regulationsand self-regulation.

How Does SEBI Regulatethe Sock Market?

The SEBI efficiently regulatesand tacklesthe Indian Capital Market.
SEBI regulates the security market and how does security market
function. SEBI along with The Reserve Bank of Indiaand the Ministry
of Financeéefficiently regulatesand tracksthe Indian Capital Markets.
TheMinigry of Finance operatesviathe Department of EconomicAffars
(Capital MarketsDivision).® Theroleof thedivisionisto formulate
policiesfor organized policy devel opment of securitiesmarkets. In
particular, the division worksto safeguard theinterests of tradersand
investorstradingin the stock market of India.

5 Bebchuk, L, “Investor Protection and Interest Group Politics’ Review of
Financial Studies, Society for Financial Studies, vol. 23(3), pages 1089-
1119, March(2010) Available at:https://doi.org/10.1093/rfs/hhp042(last
accessed on:18/05/2022)
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Power sof SEBI

The powersof SEBI can be classified into thefollowing three parts

which areasfollows-

1. Quadg-Judicial - Thefirst and foremost power of thisorganization
isthat it haspartial judicial powersto declarejudgmentsinthe
fraudulent mattersor misconduct inthelndian SecuritiesMarket.

2. Quas-Executive —SEBI a so hasthe power for incorporation of
rulesand implement legal actionsin order to establish fair and
transparent environment in the Indian Stock market. SEBI also
hasthe power to take steps against theviolators.

3. Quas-Legidative- Thethird power of SEBI liesinthelegidative
domain. SEBI hasthe power to formulate laws and regul ations
and frame guidelinesfor the protection of therightsof investors
and prevent it fromviolations.®

Functionsof SEBI

ThesecuritiesmarketinIndiaisstill initsinfancy. SEBI istasked with
both regulation and devel opment. It al so has some protective properties.
TheFunctionsof Regulationinclude:

1. Regidrationof brokers, sub brokers, and other market participants.
2. Regigrationof collectiveinvestment schemesand mutua funds
3. Regulationof stockbrokers, portfolio exchanges, underwriters, and
merchant bankers, aswell asthe businessof stock exchangesand
other securitiesmarkets.

Corporate takeover bidsareregulated.

Obtaining information through inspections, inquiries, and auditsof
stock exchangesandintermediaries.

oA

6 Babu, K. J. & Naidu, D. S., “Investor Protection Measures by SEBI”
ArthPrabandh: A Journal of Economics and Management, 1(8), pp. 72-80
(2021)Available at: http://www.ijirst.org/articles/| IRSTV419019.pdf (last
accessed on:13/05/2022)
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6. Imposing fees or other chargesin order to carry out the Act’'s
PUrpOSES.

7. Performing and exercising such authority under Securities.”

The Development Functionsareasfollows:
1. Traningfor securitiesmarket intermediaries.

2. Conducting research and disseminating information that will benefit
al market participants.

3. Takingmeasurestodevelop capitd marketswhileremainingflexible,

TheProtective Functionsinclude: -

1. Prohibitionof fraudulent and unfair trade practicessuch as
making fal se statements, manipulating prices, and so on.

2. Controllinginsder trading and pendizing thosewho engageinit.
Taking stepsto protect investors.

Promotion of ethical businesspracticesand acode of conductin
the securitiesmarket.

Decisionstaken by SEBI to Protect thelnvestorsin
Indian Stock Mar ket

SEBI istheregulatory body for the Indian Stock marketsand hastaken
variousdecis onsto ensuresmooth and healthy functioning of the capita
markets. Theseinclude:

e  SimplifyingtheSharetransfer and allotment procedure: SEBI
hasgppointed acommitteefor suggesting expediting and smplified

7 Chung, H. “Investor Protection and the Liquidity of Cross-listed Securities:
Evidence from the ADR Market” Journal of Banking & Finance 30 (2006)
1485-1505(2005)Available at: https://ir.nctu.edu.tw/bitstream/11536/14361/
1/000237406400009.pdf (last accessed on: 15/05/2022)
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procedurefor sharetransfer and allotment. Thedraft report of the
committee has been circul ated to various market intermediaries
for their feedback. Thereport will befinaized, and necessary action
will betakenfor theimplementation of therecommendations. Itis
expected that these recommendati onswould ease the procedure
and difficultiesfaced by investorson account of inordinatedelays
insharetransfersand bad deliveries.

e Uniqueorder codenumber: SEBI hasmandated all the stock
exchangesto assign aunique order code number which will be
intimated by the broker to hisclient. After the order executionthe
generated number will be printed on the contract note. Thiswould
helpinidentifying every transaction.

e Timestampingof contracts: Under thisthestock broker hasto
maintain arecord of timeasinwhen theorder isplaced by client
and when the execution wasmade, also need to reflect thesamein
the contract note. Thiswill make surethat broker isgiving due
preferenceto the client’sorder and charging the absol ute price
without gaining any profit on Intraday pricefluctuation.

e AbolishinglInsider Trading: Oneof the biggest loopholesin
Indian stock Market wasInsider Trading. Insider trading had been
used for making hugeprofits. SEBI introduced the SEBI regulation
1992 which ensuresthe honesty and transparency inthe Indian
Capital Market and ensure that brokers don not make unethical
profitsfromit.®

e  Thecontrol on Mutual Funds. SEBI Mutua FundsRegulation
wasannounced by SEBI in 1993 which gavetheauthority totake

8 Girish Kumar Painoli, Shaik Abdul Mazeed, Nagargja.P. “The Sebi Rolein
Creating Awareness about I nvestor Protection and Education” International
Journal of Management and Humanities (1JMH)) Volume-5 Issue-8, April
2021Available at:https://www.ijmh.org/wp-content/upl oads/papers/v5i 8/
F1295045821.pdf (last accessed on:18/05/2022)
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over thedirect control of all mutual funds of private sector and
government. Asper theregulation, any company whose net assets
worthisover INR5 Crorescanfloat mutua fund and hasto consist
of acontribution of at least 40% from the promoter.®

e ControlonFlls Foreignlngtitutiona Investorsor Fl1snow need
to beregistered with SEBI beforethey stepinthe Indian Capital
Markets. Thedirectivesissued by SEBI inthisregard state that
every Fll whoisinvestinginIndian Capitd Marketsneedsto have
aSEBI registration.

e Investor protection fund: Incaseof singleclaim by aninvestor
arising out of default by abroker member of any stock exchange,
theamount of compensation available hasincreased to Rs.25000
for smaller stock exchangesi.e., Guwahati, Madhya Pradesh,
Magadh etc., Rs. 1 lakhin case of mgjor stock exchangesandto
Rs. 50000in case of other stock exchanges.*’

These are some of the major directives and decisions which are
undertaken by SEBI to ensurethe protection of investor and smooth
and healthy functioning of theIndian Capital Markets.

Conclusion

SEBI playsavery prominent rolein thesmooth functioning of thelndian
Capital Markets. SEBI in oneof theimportant bodieswhich regulates
both Primary aswell as Secondary Market. The constitution of SEBI
ensured that theloopholesand fraudulent practicesinthe systemsare

9 Raju, M. T., and Anirban Ghosh. “ Securities and Exchange Board of India.”
(2004). Available at: http://www.sebi.gov.in/sebi_data/attachdocs/
1321590556913, pdf (last accessed on:16/05/2022)

10 Maheshwari, Deepika. “Investor protection through Investor Grievance
Redressal Mechanism at SEBI.” NJRIP-National Journal of Research and
Innovative Practices (2016).Available at:https://papers.ssrn.com/sol 3/
papers.cfm?abstract id=3681284v(last accessed on;18/05/2022)
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eliminated. However, asaninvestor, it isimportant to understand your
roleand deal only with SEBI registered brokersand SEBI registered
investment advisors, becausethese entitieshave been thoroughly verified
by the SEBI. Reinforcing SEBI’sforceintheanalytical, authoritative,
andlawful partsof authorization would empower it to expediently address
legitimatedifficulties, for example, thoselooked during demateridization
or exposure necessities.

Inconclusionit can betold that SEBI encouragesboth growth and
devel opment of the security market and act asawatchdog. Protecting
investorsisoneof the primary objectivesof SEBI and SEBI istaking all
the gppropriate actionsrequired for investor’ s protection, theavail ability
of investor’sprotection, they areof noavail if itisnot combined withthe
adequate knowledge and awareness.?

11 Bansal, Shipra. “Role of SEBI ininvestor protection.” South Asian Journal
of Marketing & Management Research 3.9 (2013) Available at:https://
www.indianjournals.com/ijor.aspx?target=ijor:sajmmré&volume=
3&issue=9& article=005(last accessed on:18/05/2022)

12 Akron, Sagi, and Taufique Samdani. “Investor protection and institutional
investors' incentive for information production.” Journal of Financial
Sability 30 (2017)Available at: https://www.sci encedirect.com/science/article/
pii/S157230891730181X (last accessed on:19/05/2022)
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TIGERTRAFFICKINGIN INDIA: ACONCEPTUAL
ANALYSIS

Chithranjali R Nair?

Abstract

Just beyond what is seen around usasnormal the concept of wildlife
trafficking cannot be just penned simply. Ever since we human
became self sufficient and we started to believe in the concept of
self evolution materialistically, directly or indirectly we started
taking the life around us for granted. The role of each and every
micro organismin the balance of thelifeon thisearthisrelevant as
the absence of one leads to an abnormality of the other. Being a
human being the author realisesthe importance of animalsand the
compassion we should show to them while co existing with them.
Often there will be situations where we should help each other
cohabit on thisearth till we are back home. The concept of wildlife
trafficking isan internationally addressed issue. It requires ardent
time and energy to find out what can be done to keep thisin control
and to prevent this eventually. Exploiting the animalsillegally for
monetary benefits simply can be called as wildlife trafficking.
Poaching of elephantsfor ivory and tigersfor their skinsand bones
are two well-known examples of illicit wildlife Trafficking. Many
other species, from sea turtles to timber trees, are equally
overexploited. Wildlife trade isn't always illegal. Thousands of
species of wild plants and animals are trapped or harvested in the
wild and then legally marketed as food, pets, ornamental plants,
leather, tourist souvenirs, and medicine. When an increasing amount
of wildlifecommerceisillegal and unsustainable, it becomesacrisis,
posing a direct threat to the existence of many wild species. In this

1 Advocate, District Court, Kottayam, Kerala.
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article the author conveys the conceptual analysis on the wildlife
trafficking especially Tigersin India with relevant under standing
about the threats and problemsin the country, legal competency of
the issue along with a short conceptual analysis. The author also
analysis to what extend the Legislations of the country tackles the
sameissue.

Keywords: Wildlife, tiger, trafficking, crime, India

Tiger Traffickingin India: A Conceptual Analysis

Just beyond what is seen around us as normal the concept of wildlife
trafficking cannot bejust penned s mply. Ever sincewe human became
sdf sufficient and we started to believein the concept of self evolution
materiaistically, directly or indirectly westarted taking thelifearound us
for granted. Theroleof each and every microorganisminthebaance of
the life on this earth is relevant as the absence of one leads to an
abnormality of the other. Being ahuman being the author realisesthe
importance of animalsand the compassion we should show onthem
while co existing with them. Often therewill be situationswherewe
should help each other cohabit onthisearthtill weare back home. The
concept of wildlifetrafficking isaninternationally addressed issue. It
requires ardent time and energy to find out what can be doneto keep
thisincontrol andto prevent thiseventualy. Exploitingtheanimasillegaly
for monetary benefitssmply can becalled aswildlifetrafficking. Poaching
elephantsfor ivory and tigersfor their skinsand bones are two well-
known examplesof illicit wildlife Trafficking. Many other species, from
seaturtlestotimber trees, areequally overexploited. Wildlifetradeisn't
awaysillegd. Thousandsof speciesof wild plantsand animasaretrgpped
or harvested in the wild and then legally marketed as food, pets,
ornamental plants, leather, tourist souvenirs, and medicine. When an
increasing amount of wildlifecommerceisillegal and unsustainable, it
becomesacrisis, posing adirect threat to the existence of many wild
species. Inthisarticlethe author conveysthe conceptua andysisonthe
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wildlifetrafficking of Tigersin Indiaand towhat extend theLegidations
of the country tacklesthe same.

Wild LifeTraffickingin India- An Overview

Wildlife Trafficking isconsidered to bethethird largestillegal tradein
theworld after armsand narcotics. In India, around 2054 i ncidences of
wild animd killing or illicit trafficking were documented between 2018
and 2020. A pproximately 3836 peoplewere arrested for the offence
over the course of threeyears. In 2018, there were 648 casesreported,
with 1099 peopl e arrested, followed by 805 casesand 1506 arrestsin
2019, and 601 casesand 1231 arrestsin 2020. Theinformation was
compiled from casesreported to the Wildlife Crime Control Bureau
and State Forest and Police Authoritiesover the previousthreeyears.
The details were published to the public by the ministry of forest,
environmentandwildlife Thewildlifetraffickingincludeskilling of tigers
for skinand nails, elephantsfor their tusks, rhinosfor their horns, Lion
talled Monkeysfor their Fur and flesh, turtle shells, Deer for their musk
pods, snake skinsand so on. Theaarming factor hereisthat ademand
of al thesearefoundintheinternationa marketsthaninIndia. Recently
asper theinformation recelved from the M aharashtraforest department
a case of animal trade was reported and it included 40 sea fans,
mongoosefur, lizard genital's, porcupine quills, and musk deer parts.
Whilethe matter was questioned, the samewas conducted on behalf of
many superstitious practi sessuch asoccult and black magic. Indiadoes
havelegidationsand regul ationsto protect theanimasfromwildlifetrade
but the main problem liesinitsimplementation and enforcement. The
Lack of politica will and governanceissuesfrequently hamper beneficia
initiativesto solvewildlifetrafficking and trading concerns. Disincentives
for over-exploitation andillegal commerce, such assanctionsfor lega
infringements, ared| insufficient duetolack of political backing.

Despitethetrafficking of many wild animals, Tigersamong them
areoften considered to bethe main target duetoitsstrength, power and
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charm. Unfortunately, tigersare valued higher than the other species.
Traditional Chinese medicine usesevery part of thetiger, including
whiskers, eyeballs, penis, teeth and itsbones, hencethe majority of the
demand for tiger partscomesfrom our neighbour, China. Priceshave
recently risen dramatically, owing tothescarcity of wildtigersaswell as
theexpanding purchasing power of China seconomy. Regrettably, India
has emerged asthe primary source of tiger parts. During the period
between 2000—2015, Indiaistheonly country wheremaximum number
of tiger poaching and itstrade has been reported, which indicatesthe
country’sNational Animal isvulnerableto poaching and international
trade on an extreme basis. The concept of Tiger trafficking isto be
addressed with mgor seriousnessbecausethetrafficking of tiger includes
thetrade of itsclaws, skin, teeth, skull etc. thereby a minimum number
of 5tigersare been killed. Whilethe most recent census putsindia's
tiger population at 2,967, the Traffic report utilises a 2016 WWF?
edimateof 2,226, with Indiaaccounting for morethan 56% of theworld's
wildtiger population. Indiahad themost seizureincidents (463 or 40%
of all seizures) and themost tigers seized (625). Indiahasthe highest
percentage of tiger skins (38 percent), bones (28 percent), and claws
and teeth (28 percent) comparing with other countries (42 percent).?
Thetop three countrieswith the highest number of Tiger trafficking
reported were India, Chinaand Indonesia. The majority of seizures
werereported in Madhya Pradesh and its neighbouring areas and the
Uttar Pradesh-Nepal border. “High tiger popul ation, porous borders
with countrieslike Nepal, Bangladesh, Myanmar and Tibet that fall in
thetiger trade routeto East Asia, growing economies and transport
infrastructurein east Asian make Indiantigersextremely vulnerableto

2 WorldWildlife Fund.

3 "Explained: Reportonillegal global tiger trade counts 2,359; highestin India’,
ThelIndian Express,<https://indianexpress.com/article/explained/tiger-trade-
report-counts-2359-shows-where-5924998/#: ~:text=A%20new %20
report%620has¥20quantified,a s0%620happens?620in%620the20country>,(February
24,2022, 12:46 PM).
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poaching for illegal trade,” said Shekhar Nirgj, head, TRAFFIC
India*Theinvestigation revealed that traffickers were still using a
previoudy established traderoutethat ran from Thailand to Vietnamvia
Laos—three countrieswhere the number of tiger farmshasincreased.
Indiahasinvited neighboring tiger-range countriesto submit photographic
proof of seized skinsfor comparison with camera-trap photographs of
wildtigersinorder to curb poaching. The stripe pattern on each tiger is
unique, similar to aperson’sfingerprints, which aidslaw enforcement
andtiger biologigsinidentifying poachedtigersandtracing their origins.
Thedemand of thetiger partsintheinternational marketsarefulfilled
accordingly through thetrade by India, China, Indonesiaand Vietnam.
Tigerswhoarefoundinthewildlifeareoftenfound to bemoresubjective
for trafficking than thethoseinside the captivity becausethereisabelief
that theformer aremore stronger compared to thelatter. All partsof the
tiger aretrafficked on the black market for illegal animal goods, and
they aregenerdly utilised for medical purposesdl over theworld. China
wasthe most popular destination for tiger parts, followed by Thailand
and Vietnam. Tigers bonesarethemost preciousbodily parts, and they
arethemost sought sectionsof their bodies. Tiger bonemedicationsare
usedtotreat injuriesrelating to thebones, joints, and ligaments.® Beyond
the above mentioned purposes, Tiger partsare used asexotic luxury
commoditieswhich aresold for unimaginableprices.

4 Kumar Sambhav Shrivastava, Tigersvulnerableto poaching: 30% of illegal
trade export from India,Hindustan Times, New Delhi, <https://
www. hindustantimes.com/indi a-news/ti gers-vul nerabl e-to-poaching-30-of -
illegal-trade-export-from-india/story-UcCEidUL vivwFM CA S4j QK .html>,
(March5,2022, 1:33pm).

5 "Indiaamongst biggest suppliersof Tiger body partsintheworld: UN World
Wildlife Crime Report”, The financial express online<https://
www.financial express.com/lifestyl e/science/india-amongst-biggest-suppliers-
of -tiger-body-parts-in-the-world-un-world-wildlife-crime-report/2036420/>,
(March5, 2022, 1:50pm).
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Tiger Trafficking Groupsin theCountry

The Baheliyas of Madhya Pradesh and the Bawarias of Haryanaare
two important traditiona hunting communities, both of which specidise
inkillingbigcats. They travel about the country insmal groupsfor much
of theyear, camping near woodlandsthey know arevulnerable. They're
proficient and proud of their jungle craft and ability to understand and
day tigers. They leave notrailsor evidence, making themdifficult to
catch. These groups of people do have company with the local
communitiesand they oftentend to roam around likebeggars. Theloca
communitiesgivesecretinformationregarding theavailability of thetigers
and their protection levelsto the poaching groups. Inreturn they get
random petty payment for the activitiesdoneto the poaching groups. A
locationisusudly surrounded by four to Sx metd springtraps, particularly
near afreshtiger kill, awaterhole, or an animal track. Thetrapsare
buried inthe ground and hidden by soil and lef litter. Thejaws of the
trap snap shut with enormousforcewhen atiger stepsonit. Thetiger
cannot escape becausethetrap islocked with aniron chain. Whena
tiger iscaught, the huntersuse clubstokill it. They havenofear and will
approach atiger trapped inametal spring trap and besat it to desth with
wooden laathis. Theimmaculate skinisso expensiveso they take great
carenot toleaveany signsor sores. They put the end of along wooden
rod wrapped inlumpsof mudinto thetiger’sjawsif it makesany noise
toslenceit. Themagjority of thedaughter takesplacelate at night, with
skinning and cleaning taking place after dawn. Theevidence, aswell as
their trace, isimmediately removed. Becausekilling atiger bringsin
such large sumsof money, many poachersnow possesshomesandland
and have taken out insurance plans. They normally have no trouble
producing hugesumsof money to post ball if they are caught. Thenthey
suddenly vanish, never to be seen again. These poachersare experts
andtheir knowledgeispassed tothenext generations. They areprideful
people, probably illiterate and clad inrags, yet they believethey are
superior to othersbecausethey cankill atiger, whichisindeed adifficult
problemtosolve.
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Case-Lawsof WildlifeProtectionin India

In R Simon v Union of India%, TheWildlifeAct wasrevisedin 1991,
based on suggestionsfrom thelndian WildlifeBoard and the Ministry of
Environment and Forest. Therecommendationswere madein light of
the country’srapidly rising poaching operations, which haveresulted in
asgnificant declineinthecountry’sanima population. Theamendment
madeitillegal toded withanimal products. The petitioner inthiscase, a
maker of animal-derived products such as purses, shoes, and briefcases
(made from snakeskin), challenged theamendment on the groundsthat
it violated hisfundamental right to practiceany tradeor profession under
(Article19(1)(g) of the Constitution).Hewent on to say that thereare
some animal species that are dangerous and rarely serve a helpful

purpose. The court dismissed hiscontentions, stating that Article 19(6)
enablesthecourt to enact rulesredtricting theright to tradeand professon
inthepublic good. The preservation of floraand faunaisunquestionably
inthe publicinterest. The court a so stated that, despite the fact that
many speciesserveno beneficia useto people, they must be protected,
and that every person hasaresponsibility to safeguard and improve
animalsand theenvironment. In Pradeep Krishenv Union of India&

ors’, Thisexample demolished thewidely held belief that individuals
who livenear forestsareawaysobedient tothenatura order. Thelawsuit
challenged agovernment directivealowinglocalsto collect tenduleaves
from contractorsin Madhya Pradesh. He said that ahuge number of
trees had been felled as aresult of the order. The Madhya Pradesh
government has been ordered by the Supreme Court to bar any villager
or triba fromentering wildlife protected aress. Thishowever had resulted
inahugeleap of protectionwhen it comesto wildlifeencroachment thus
safeguarding the green and its residents from poaching. In I ndian
Handicrafts Emporium v Union of India8, the validity of 1991

& AIR 1997 Delhi 301, 1997 (41) DRJ604, (1997) 117 PLR 66.
7 Wit Petition (C) No. 262 of 1995.
8 W.P.,(C) No. 35 of 2003)
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amendment wasupheld and it was held by the court that the balance of
socid commitmentsand thefundamentd rightsshould bein substantia
balance so asto provide maximum harmony to all thebeings.

L egal Competency

The Stateisrequired by Article48-A of the Congtitution to work and to
protect the country’s animals and forests. Article 51-A imposes a
fundamenta obligationondl resdentsto maintainandimprovethenatura
environment, whichincludeswoods, lakes, rivers, and wildlife, aswell
asto havecompassonfor al living things. Although fundamental duties
arenot legally enforceablein and of themselves, astatute could be
included to makethem s0.° The prevention of Cruelty toAnimalsAct,
1960 drawsadi stinction between cognizable offenceand non cognizable
offencewheretheformer givestheinvestigating officer theright to arrest
without warrant and thelatter requirestheofficer theright toarrest only
after awarrant. ThisAct was enacted to prevent animalsfrom being
subjected to unnecessary pain or suffering asaresult of illegal poaching
operations. If aperson violates Section 11 by subjecting an animal to
cruelty inany way, hewill be held accountableand pendized with afine
of up to 50 rupees. However, subsequent offenderswho commit the
offencewithinthreeyearsafter the prior oneare subject to afine of not
lessthan 25 rupeesand up to 100 rupees. Furthermore, repesat offenders
areprohibited from owning any animals. Thewildlifeprotection Act of
1972 isthemogt knowinglegidationwhenit comestowildlifetrafficking.
Theschedule 1 of the act lists out endangered specieswhich requires
specia and rigorous attention and any offence against them shall be
recorded and the offender will be severely punished for the same. Wild
bird hunting isalso prohibited under Section 9 of the Act. Although
huntingisusually connected with the captureand eventual daughter of

9 ShreyaDasgupta, Hotspotsin India’stiger-trading network reveal ed, <https:/
/www.newscientist.com/article/dn26274-hotspots-in-indias-tiger-trading-
network-revealed/>, (8 March 2022, 12:08 PM).



Tiger Trafficking In India: A Conceptual Analysis 139

wildanimds, thissection dsoincluded activitiesof capturing and trgpping.
If apersonisin possession, control, or custody of awild animal, itis
presumed that hedoesnot havelawful possession of theanima, according
to Section 57 of the Act. Any person who violates any of the Act’s
conditionsis punishable under Section 51 by imprisonment for upto
threeyears, afine of up to 25,000 rupees, or both. Under the Indian
penal codethe sectionsrelevant are s.428, s.429, s268, s2690, 378,
79. According to Section 3 of the Performing Animal s (Registration)
Rules, inorder totrain or show any animal performance, onemust first
request for registration. Furthermore, whileissuing registration, the
considered authority may impose any condition(s) that it deems
acceptableintheanima’sbest interests(s). Conditionsmay beimposed,
such asensuring proper watering and feeding stopsduring transportation,
preventing unnecessary infliction of painand suffering during suchtraining/
exhibition, training an animal to perform an act in accordance withits
natural instincts, and preventing the performance of asick, injured, or
pregnant animal, among others. Based in the findings done by the
researcher we need toredlizethat thereare actually rulesand lawsfor
the protection of wildlife, but their enforcement strategy isto belooked
upon keenly to find out whether they are properly implemented or not.
Before checking on theimplementation itshigh timeto know that the
casesof wildlifetrafficking goesoften unnoticed or unidentified.

Analyss

Asper theinformation collected by theWildlife protection society of
India, it had been found that the number of reported casesinthetiger
traffickingwas 32 intheyear 2014. Whereasit wasincreased to45in
theyear 2015. Thisshowsthat despite having much legidationinthe
country, thenumber of poaching casesarenot onadecline. Thereisan
extensive chain of poachersacrossthe country. It has been found that
thetiger tradestartsfrom the Southern end and movesthrough the central
part of thendiareachingtill theborder end of the country with Nepal.
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Another interesting fact isabout themeans of conducting thetiger trade
isviaTrainservice. Becausethe Railway connectivity isestablishedin
amost dl the partsof the country including theremoteareas. Duetothe
Tiger Poaching in 2004 the entire popul ation of tigersgot wiped out in
the SariskaTiger Reservein north-west India. Because of the huge
demandfor tiger partselsewhereinAsia, theillega tradeintiger parts
continuestothrivein India. Theinvestigation discovered 73 districtsin
Indiathat could beactivetiger poaching and crimina trafficking hotspots.
These hubsdid not haveto bein close proximity totiger habitats. The
Delhi region was one of 17 districts that were active in the Tiger
Poaching.’®Severa laws safeguard endangered animalsin Indiaand
around theworld. TheWildlife Protection Act of 1972 protectsavariety
of endangered cresturesin India, including tigers, rhinos, and e ephants.
Under the shadow of thisenactment people areforbidden fromkilling,
owning, buying, or selling protected wild animalsor animal partsunder
thislaw. Indiaalso joined the Convention on International Tradein
Endangered Species(CITES) in 1976, committing to the convention’'s
regulations on the protection of the endangered species. The
government’sgpproach towildlifecrimewasflat denid until only afew
yearsago, in 2006, to be exact. Of course, we can't addressaproblem
if wedon't evenrecogniseit! Sincethen, alot of constructive action has
been taken, but thereisstill alot to be done on the ground, whereit
mattersthe most. Many park managers continueto declarethat their
reservesaredevoid of poaching, and they frequently dismissparticular
evidence of poaching.* Although India has pretty robust wildlife
regulations(theWild Life (Protection) Act isparticularly strong), alaw

1 Prerna Singh Bindra, Wild India’s Grim Reapers — Interview with Belinda
Wright, WPSI, <https.//www.conservationindia.org/articlesd/trends-in-wildlife-
crime-interview-with-belinda-wright-wpsi>(7 March 2022, 1:09AM).

1 Prerna Singh Bindra, Wild India’s Grim Reapers — Interview with Belinda
Wright, WPSI, <https.//www.conservationindia.org/articled/trends-in-wildlife-
crime-interview-with-belinda-wright-wpsi>(7 March 2022, 1:09AM).
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isonly asgood asitsexecution. Asdefrom wegk field enforcement, our
legd systemiscompletely overburdened. Thousandsof casesarepending
inthecourts, and tiger poaching casessimply do not receivetheattention
they deserve. Cases drag on for years, and only a few people are
convicted. WPSl’sWildlife Crime Database holdsrecords of 882 people
charged of tiger-related offences, including poaching and the seizure of
tiger parts, throughout thelast decade (2000-2009). Surprisingly, only
18 personshave beenfound guilty inonly six court trials. Another issue
isthat field policefrequently do not understand how to apply thelaw
properly, and thereisnoincentivefor themtofilewildlifecases. Oncea
caseisscheduled, the officer in charge must travel to court for yearsand
years, even after he hasbeen posted elsewhere or retired, asthe matter
grindsonwithlittleor no departmenta support. Then, despiteal of that
effort, thereisfrequently alack of conviction. How can therebeany
desiretoinvestigatethe casesin these circumstances? Thejudiciary is
often unaware of the specificsof theWild Life (Protection) Act since
wildlifecrimeisnot apriority. There have been caseswhere border
security forceshave been awareof wildlifetrade near their border posts,
but it hasbeen overlooked sinceit isnot deemed apriority concern. So
amatter whichistroublesomein nature can only beresolved whenwe
find out the route cause of thesame. Soitisquiteimportant to work out
onthebasisheforetaking it forward.

Conclusion

Itisquiteevident that many of thelegidationsinthecountry areabsolutely
focussed of thewildlife protection. Themainissue might be not about
the application of theselawsbut thereporting of awildlifecrimeand
actudly finding out the defective area. Beyond thereporting of acrime
there comesthe other difficulty of the smooth conducting of thealready
reported cases. Due to the administrative malfunctioning and the
unforeseenintricaciesin any taken department, it becomesextremely
difficult toimplement thelaws. The author personally feelsthat the
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government should implement short term goa sfor the effectivetackling
of issuesonthewildlife. Thusfromthebasiclevel,imagineeachillega
attack against the animal sbeing found and punished accordingly! India
doesn'tlack lawsfor the protection of thewildlife or the environment
but India faces the problems of proper reporting and effective
implementation of these made laws. The author looksforward for a
systemwhereeverythingwill bein harmony inthecoming 20 years.
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ALEGALANALYSISINTOTHELIABILITY OFAVIATION
SECTOR TOWARDSPASSENGERS

MeghaMiddha!
Abstract

The growth of any nation is largely dependent upon its economy
and there are a number of factors that influence the increase or
declinein economy. Aviation sector isone such factor boosting the
economy of any nation. The sector owes varied kind of
responsibilities towards the safety of its passengers and the safe
keeping of the luggage carried by them. The present article shall
highlight the various types of liabilities of the airlines towards its
passengers and the related legal statutes dealing with the same.
Thearticle shall not only study the Indian laws but the Inter national
legal aspectsshall also be dealt into. Additionally, the article shall
try to incorporate the effect Covid-19 situation had upon the
aviation sector. It shall try to look how the liability of the aviation
sector all themoreincreased during the pandemictimes. Thearticle
shall be based upon secondary data and non-empirical research. A
descriptive study of the Indian and I nter national laws shall be done
to arriveat thefindings of the article. The objective of thearticleis
to protect the passenger sfromthe negligence caused by the airlines.
The article shall deal with aspectslike loss or damage of baggage
of passenger by thefault of airlines, or liability of airlinesin case of
delay or cancellation of flights. The article is a brief and
comprehensive study of the aviation sector, rightsand responsibilities
of theairlinesand the passenger sand the Covid effect on the sector.
It shall try to economically analyze the effect, the Covid scenario
had upon the aviation sector, thereby resulting into loss of
employment of many employees.

! Research Scholar, Department of Law, Mohanla SukhadiaUniversity, Udaipur
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Introduction

The pandemic hasled to hugelossesto variousindustries acrossthe
globe, thereby impacting the economy of the countries. Many havelost
their jobs due to the pandemic and it has al so affected the common
citizensinamyriad ways. The consumershavea so been affected during
CORONA times. Thisarticleshall discussabout the aviation sector, the
dutiesit carriestowardsthe passengers, and also how it hasbeen affected
inthe Coronatimes. Thearticle shall incorporatein detail thevarious
lawsthat exist in Indiaand at I nternational level regarding theAviation
Sector. It shall dsoincludethelawsrelated to the dutiesof the aviation
industry personnel towardsitsconsumers. Thearticleshall analyzein
detail the problemsfaced by the consumersduring pandemic. Covid-
19 |eft almost no sector untouched and aviation sector was also hit
hard. It was not only in Indiathat the sector faced problems but all
acrossthe globe, therewererising issuesin the sector, whether it was
job of many people or it was consumers who were indirectly being
affected. Therearemany issuesrelated to aviation sector likeliability in
case of baggage misplacement or delay or cancellation of flights, etc. All
theseissuesshall belooked into detail inthearticle.

Lawsand I nter national Scenario

Warsaw Convention of 1929 dedswiththeair carrier’sliability towards
passengers. Another Convention degling with theliagbility of ar carriers
isUnification of Certain Rulesfor Internationd Carriageby Air-Montred,
1999. Thisdea swith, that in the case of any death or injury that took
place during an accident while on board on the plane or any of the
related operationsof it, and thenit will betheliability of thecarrier. But
at thesametime, the burden of proof liesupon the passenger to prove
thefact that damage or injury has been caused to him/her dueto the
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accident on board. Theterm *accident’ has been defined by the US
Supreme Court in the case of Air Francev. Saks” asan “ unexpected
or unusua event or happening that isexterna to the passenger, and not
wheretheinjury resultsfrom the passenger’sowninterna reaction to
the usual, normal, and expected operation of the aircraft.” But if a
passenger only fearsthe contracting of any virusand because of this
suffersany emotional or psychological distressbut actually suffersno
physical injury thenthe passenger shall not be entitled to Compensation
under theWarsaw Convention.®

FromInternationa perspective, therewerecertainlimitationsfound
in Hague Convention which were needed to berectified and therefore,
adiplomatic Conferencewasheld at Haguein 1955 and consequently,
HagueProtocol cameintoforce. Torevisethelimitson accidenta clams,
another Conference called Montreal Conferencetook placewherein
USA dueto the highlitigation costsinits country suggested for high
limitson the claimsbut the other countrieswerenot infavor of thesame
asthey argued that it isnot possiblefor the poorer countriesto pay such
hefty amount, and thereafter, the amount wasreduced. Because of the
poorer nations not being in favor of the US, another Conferencewas
held at GautemalaCity in 1971, which wasofficialy known asWarsaw
Convention. Thisishow Warsaw Convention cameintoforce.

In various casesthe term ‘accident’ has been interpreted. In a
caseBrandi Wallacev. KoreanAir Wallace, the plaintiff hasfiled acase
for sexud harassment suffered onthe plane. Inthiscase, Supreme Court
Stated that the negligent act of the crew membersof the plane contitutes
‘accident’. Despite of theruling given by the court, there have been
many interpretationsto the case as the harassment on the plane does
not qualify under the term ‘ characteristic risk factors of flying and

2 40US392405(1985)
3 EasternAirlines, Inc. v. Floyd, 449 U.S. 530 (1991)
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therefore, the samedoesnot fall under theambit of theterm ‘ accident’ .4

Indian Laws

Thevariouslawsgoverningair transportin Indiaare-TheAircraft Act,
1934, The Carriage by Air Act, 1974, The Anti-High -Jacking Act,
1982. TheAnti-High-Jacking Act isrelated to the Convention for the
Suppression of Unlawful seizureof theAircraft. The Suppressionof the
Unlawful Actsagainst Safety of Civil AviationAct, 1982 providesfor
punishment for the offence committed onboard. ThereisAircraft (Carriage
of Dangerous Goods) Rules, 2003 which dealswith the carrying of
dangerousgoodsthrough aircraft like explosives, etc. In case of degth
of any passenger, the sameisgoverned by Carriageby Air Act of 1972.
In a case in India, Air Carrying Corporation v. Shibendra Nath
Bhattacharye®, dueto the negligence of the defendant Corporation, there
was a loss of baggage of the passenger. In this case, although the
defendant Corporation took the defense of Act of God or accidental
destruction of theair craft but the Court held theAir Carrier guilty for
thelossof baggage, declaring the contract which ousted out theligbility
of thedefendant Corporation asinvalid andinoperative.

Throwing light upontheInternational carriageby air, thesameis
governed by the Montreal Convention of 1999. The question that pops
inmindisincaseof International flights; where apassenger isableto
establishthefact that an injury has been caused to him dueto accident
onboard then where should the passenger file a suit? In such
circumstances, thejurisdictionliesat variousplaces, like, the placewhere

4 Attila Sipos, “The liability of the air Carrier for damages and the state of
health of the air passenger (Accidents and Diseases) Covid-19”, 61 (1)
Hungarian Journal of Legal Studies, (2021) ; available at: https://
akjournals.com/view/journa §/2052/61/1/article-p85.xml (last visited on 11"
May, 2022) .

5 AIR1964Cd 3%
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theairlinehasregistereditsdlf, eventhesuit can befiled at aplacewhere
theticket was purchased by the passenger, at the place of destination of
theflight and also the suit can befiled at the place wherethereisthe
permanent address of the passenger. The period of limitation for the
casesto befiledinthe court of law isfixed totwo yearsfromthearriva
at the destination or the expected arrival date.

Covid -19and Liability of Aviation Sector

Asper the Data Protection Act of 2019, theAirlineisnot supposed to
disclosethe sengitive health related detail sof the passengersandif they
do so, then the same will bein violation of the Data Protection Act,
2019. Another question that turnsup isin such circumstances, should
there be disclosure of information if apatient on board tests Covid
positive? L ooking at the situation of CORONA pandemic and how it
has affected the people across globe and how it is still affecting, it
becomesimportant in the publicinterest to protect peoplefrom coming
in contact with theinfected people. Thisinformationisnecessary for the
peopleat largeto be disclosed and should be exempted from theterm
‘sengtivepersond information'.

Another pertinent questionisthat if thetransmission of CORONA
can be put under theumbre laterm* accident’ inthe Warsaw Convention
and Montreal Convention asdiscussed above. Though nowhereinthe
Convention, theterm’ accident’ has been defined and the same has| eft
thedoorsopenfor thejudiciary to interpret the term according to the
factsand circumstances of the case. The Saks case as discussed above
has beenthelandmark case wherein theterm accident wasinterpreted
by thejudiciary. Asit defined accident to be any external, unexpected
or usua happening but canthe sameisappliedin caseof COVID aso?
So considering the situation of CORONA, where social distancingis
required themost and inflights, it isnot possibleto maintain the social
distance. Therefore, itisnot an* unexpected’ happening which could be
covered under theterm *accident’ . Whiletravelling during pandemic
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times, it can easily be expected that a person can comesinto contact
withthevirusand get infected. Thereisyet not any medicinediscovered
for thecompletecureof thevirus.. But a thesametime, itisalso argued
that the terms *unusual’, ‘ unexpected’ should be looked into while
examining the cause of theinfection and not theinfectionitsalf.

Death of Passengersand Liability of Carrier

Looking at theliability of thecarrier in casesof degth of apassenger, the
ligbility under Warsaw Convention 1929 isapresumed fault liability and
that under Montreal Convention, 1999isan absoluteor strict ligbility in
tier oneand apresumed fault liability under tier two. Under Warsaw
Convention, theburden of proving theliability isonthecarrier that due
carehasbeentaken by him. Itisdifferent fromthat of the Common Law
Concept where the burden of proof lieswith the claimant.® Thereare
various defenses availableto the carrier under Warsaw Convention
whereinif thecarrier isableto provethat all necessary measureshave
been taken by himto avoid the accident or thecircumstancesweresuch
that it was not possible for him to take such measures rather it was
impossible, in such circumstancesthe carrier would not beheld liable.”
Therewasadefense added by Montreal Convention which absolved
thecarrier of theliability wherein athird party wasresponsiblefor any
kind of negligence, omission or wrongful act. Article 20 of theMontresl
convention, 1999 also provides for the defense of Contributory
negligence of the passenger, in such circumstancesthe carrier would be
partly liableor completely absolved of theliability depending uponthe
factsand circumstancesof thecase.

6 GeorgeW. ORR, “Fault asthe Basis of Liability”, 21 (4) Journal of Law and
Commerce, (1954); available at: https://scholar.smu.edu/cgi/
viewcontent.cgi ?article=2912& context=jal ¢ (last visited on 7" August, 2020)

7 Warsaw Convention, 1929, art. 20/1.
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Cancellation or Delay of Flights

Additionally, aso the carriers should be madeliablein case of flight
delaysand cancellations. Duetothedday inflightsor cancedlationflights
without prior information to the passengers, the carriersareto bemade
liableto compensate for the same. In case of delays, thecarriersneed
to provide meal sand accommodation to rest for the passengersthat too
freeof cost.® Ontheother hand, if thereiscancellation of flightswithout
prior information, the carriers need to refund the amount of ticket and
additiondly provide compensation for thelossand damagethe passenger
would haveincurred dueto such sudden cancellation. The passenger
might have animportant interview in another city, or ameetingwith a
client scheduled onaparticular day andif dueto the sudden cancellation
of flight by air carrier, if the passenger isnot ableto reach ontime, there
arehigh chancesof him suffering from any kind of loss. Henceforth, in
such circumstances, it becomestheliability of thecarrier to compensate
the passenger. Itisclearly mentionedinthe USrulesof transportation
that thereisno compensation provided to the consumersin case of flight
delaysand cancellation.®

Moreover duringthe COVID -19 scenarios, itisboth theaviation
sector and the passengersthat faced difficulties. And not toforget a so,
the employeesworkingin theaviation industry aso had to suffer either
intermsof their jobsor intermsof their income. Many flightswere
suspended , moreover thereweretravel restrictionsduetheaviation
sector incurred losses, the passengers were al so stuck in the places

8 Mahesh Kumar & Simran Soni, “ Avaition Consumer Protection and Liability
inIndia’, (May 14, 2018); available at: https.//www.lexology.com/library/
detail .aspx?g=809aa382-2269-4717-bc34-44d99deec15€; (last visited on 71"
August 2021).

9 U.S. Department of Transportation, available at: https://
www.transportati on.gov/individual s/aviation-consumer-protecti on/flight-
delays-cancellations; (last visited on 5" August, 2021).
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wherethey were. Therewere many temporary suspensionsof flights
from variouscountries, like, U.K., Oman, and Kuwait etc.

Inadditiontothis, inIndia, the Central Government throughits
Ministry of Civil Aviation hasset up aCharter which prescribesrulesfor
passengersaong with their rights. Also, the Ministry has prescribed
responsibility and liabilitiesupontheair carriersin casetheflightsare
delayed. It has prescribed various guidelinesthat in casethe delay isof
minimum two and maximumfivehours, thentheairlinesneedsto provide
freemeal sand refreshment to the passengers. In casethe delay extends
beyond six hours, then prior communication should be made and the
passengers should be given the option to choose an dternativeflight or
ask for therefund amount.* Thegovernment al soimposesliability upon
theairlinesin casetheflight isdiverted to someother destination. While
deciding upon the compensatory amount that the airlinesneed to pay,
the government makes‘ block time' asit’s standard for deciding the
amount. Block timeisthetime gap between thetime of departure of the
flightanditsarrival at the destination.*?

L ossof Baggageand Liability of Airlines

It has time and then been observed that baggage are often lost or
misplaced or found in damaged condiition by thenegligenceof theairlines
Itisthe passengerswho then haveto suffer. Inthiscontext also, onecan
maketherespectiveairlineliable and demand compensation. Different
governmentshavelaid down their policy. Asin U.S., the government
clearly satesthat in casetheluggage of apassenger isfoundinadamaged
condition, then it becomesthe duty of the airlinesto compensate the

1 Ministry of Civil Aviation, availableat: https://www.civilaviation.gov.in/en/
covid-19; (last visited on 7" August , 2021).

1 Tinesh Bhasin, “Flight delayed? Know your Rights’, (13 March, 2021),
available at: https://www.livemint.com/news/india/flight-delayed-know-
your-rights-11615641853455.html (Last visited on 4th May, 2022).

2 |bid
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aggrieved passengers. Thecompensationwill only bemadeby theairlines
if theluggage was damaged by the mistake of theairlinesand not the
damage was pre-existing or that it was due to thewrong packing. In
caseof missing luggage, theairlinesoweresponsibility in helping the
passenger track the luggage. In case the baggage is delayed, the
compensation isto be paid by theairlinesto the passenger and if the
luggageislost and airlines are not hel ping the passenger infinding the
same, then action can be brought beforethe proper authorities, likein
U.S,, theproper authority isDOT, i.e. Department of Transportation.™®

In India, theindustry regulator is Directorate General of Civil
Aviation (DGCA). As per reports, complaints for baggage have
increased. Asper policies, itisstated that if apassenger checksinwith
no baggage, the passenger can buy ticket at lower price but assoon as
the passenger paysfor theflight, theairlinesbecomeresponsiblefor the
baggage of the passengers. DGCA has prescribed for the monitory
amount to be paid ascompensation in case of loss, damage or delay of
thebaggage. If oneisnot abletofind theluggageor if the sameisfound
to bein damaged condition, then one canfilethe property irregularity
report at the counter. In case abaggageisnot found for 21 long days, it
isgenerdly declared aslost and then theairlineshaveto compensatethe
passenger for the same.

Economicsand Aviation Industry

Also, not to forget theaviation industry islinked to variousindustries
like hotels, restaurants, etc. and dueto thisthereisalot of employment
generated. But because of Coronathat has hit the globe; the various
industries have beenimpacted thereby, many employeeslosing their
jobs. There are many Packaged Tour Organizers and the money of

13 “Lost, Delayed or Damaged Baggage”, U.S. Department of Transportation,
(27" May, 2021); available at: https://www.transportation.gov/l ost-del ayed-
or-damaged-baggage, (Last visited on 10" May, 2022).
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passengersisstuck for which they have been demanding therefund.
Many countrieshavetaken theissue serioudy and haveissued guiddines
for therefund of payment to the consumersthereby respecting therights
of the consumers. European Commission alowedfor attractive scheme
by issuing credit vouchersin place of cash refund to the consumers.
Though these attractive offershavelessened the pain of the consumers
but it has not been agood solution for their problem asthey have not
been refunded the amount of cancellation of the packagetours.** On
the other hand, UNCTAD issued the noticethat refund should be made
tothe consumers. It also stated that the attractive vouchers can be made
an option but the same should not be imposed compulsorily on the
consumers. It should bel eft at the choice of the consumersif they want
to opt for thevouchersor the cash refund only. European Commission
even stated that “ Refund isaRight and Voucher isachoice.”

The problematic situation wasal so when the staff employedinthe
sector started|osingjobsduring Covid because of thedropin the number
of flightsand travel restrictions. Moreover, then theindustry had to be
more careful and bear more costs with respect to maintaining high
standard safety measures.*® Covid isyet not completely ended. The
casesaredill highat someplaces. Itisonly the precautionsthat can help
itsspread.

14 “Protection of Consumer Rightsin COVID-19 PandemicAirlines & Package
Tour Refunds’ , Fifth Session of Intergovernmental Group of Experts on
Consumer Protection Law and Policy, available at : https://unctad.org/
system/files/non-officia-document/ccpb_IGE5 CON_Contrib_India_en.pdf
(Last visited onon 12th August, 2021).

15 European Commission on 13" May, 2020

16 “Covid-19 and the Aviation Industry: Impact and Policy Responses” (15"
October, 2020) OECD; https.//www.oecd.org/coronavirus/policy-responses/
covid-19-and-the-aviation-industry-impact-and-policy-responses-26d521c1/
, (Last visited on 9" May, 2022).
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Conclusion

Therightsof the consumers specifically in CORONA timeshavebeen
affected adversely. Though government of different countrieshavecome
forward for the protection of consumersand issued guidelinesto the
airlinesto provide refund to the consumers but the question is how
effectively thesame hasbeenlooked into? The International Consumer
reportshave al so stated that its consumer member associations have
comeforward to respect theright of the consumers.*’ Thegovernments
around theworld provide hugeamount of money totheairlinesin order
to savetheairlinesfrom turning bankrupt. If the government isdoing so
much then theairlines also owe duty towardsthe consumersto protect
therrights.

Therefore, itistheduty of theairlinesto respect therightsof the
consumersnot justin CORONA times but also during normal timesas
well. Consumers can seek protection under Consumer Protection Law.
Additionally, if they wish they can a so approach Directorate General of
Civil Aviation (DGCA) and now aspecid cdll named* SUGAM’ isaso
established under DGCA which looksinto the consumer grievances.’®
In case of any consumer complaint, there should be smooth process
designed for addressing theissuesfaced and proper disputeredressal
mechani sm should be made effective so that the consumers are not
harmed from thearbitrary practicesof theairlines.

17" Pamela Coke Hamilton, “ Airlines must respect Consumers’ Rights’, UNCTAD
(June 4, 2020), available at: https://unctad.org/news/airlines-must-respect-
consumers-rights; (Last visited on 12" August, 2021).

18 “Consumer ProtectioninAirlines Sector”, availableat: https://clap.nls.ac.in/
wp-content/uploads/ConsumerGuide/6AirlinesSector.pdf; (Last visited on 12
August, 2021).
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GENDERNEUTRALITY OFINDIAN LAWS-
AMYTHORREALITY!

Swati Panditat

Abstract

Gender inequality harms both men and women. In Indiait is quite
prevalent in the socio-economic and political sphere. Constitution
has played a major rolein the growth and upliftment of women but
many legal provisions have a tinge of patriarchy. As Nehru rightly
said, the condition of a nation can be judged by the status of women.
So thereisan urgent need to amend laws and tread towards gender
neutrality. In this article, | have examined various laws like GST
Act(2017), Hindu Succession Act(2005), Army Act(1950), Mater nity
Benefit Act(2017), Mines Act(1952), Transgender Protection
Act(2019) etc. for provisions that are discriminatory towards any
gender and gave suggestions to achieve the goal of gender
neutrality.

Keywords: Gender, Sexual Minorities, Discrimination, Neutrality.

I ntroduction

Gender Neutrality isdefined by Oxford Dictionary asan adjective
that issuitablefor, or applicableto, every individua irrepectiveof gender.
It subscribesto theideathat policies, laws, and socid ingtitutions should
not discriminate on thebasisof gender and every individua should have
accessto equa opportunitiesand resourcesirrespective of their gender
assigned at birth or reassigned. Indian congtitution hasdoneafair jobin
meaking gender neutrality asoneof itsfundamental s. Preambleguarantees

1 Assistant Professor, School of Law, Fairfield Institute of Management and
Technology, GGSIPU, Delhi
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all itscitizens Justice, Liberty, and Equality in matters of statusand
opportunity. Article 14 saysthat every personisequal beforethelaw
and will be provided with equal protection of law by the state within
Indian Territory. Article 15 citesthat states can’t discriminate based on
sex only. It goes beyond equality and empowers women by way of
positivediscrimination under Article 15(3) that dllowsthe stateto make
any special provision or statute for the benefit of women. Article 16
furthers the mandate of Preamble by providing all citizens equal
opportunity inmattersof employment. The 73 condtitutiona amendment
ensured that 1/3 el ected seats arereserved for womeninlocal self-
governing bodies. But isthisthetrue pictureat ground level ?Areal
these provisions being implemented initstrue sense or they arejust
used to silencewomen when they talk about their rights?“How much
more rights you want, huh?”

So, primarily human beingsarethe subject of law, whichincludes
men, women, and the LGBTQI+ community. And we assumefor the
time being that our laws are gender-neutral and do not consider any
gender asspecid or the standard norm.

Constitutional Provision

Article 15(3) of Indian Congtitution saysthat the state hasthe authority
tomake specia provisonsfor thewelfare of women. Soit denotesthat
any legislation to correct the historical wrong done to women by
patriarchy and providing them with equal statuswill be considered as
‘specid’ innature. If we seefrom another perspective, thisArticlehas
been used to grant differential benefitsto womenandif any law isfound
violativeof Article 15(1), it can berescued by clause (3) of Article 15.
In Yusuf Abdul Aziz v Sate of Bombay 2 Supreme Court ruled that
women could not be prosecuted for adultery under provisionsof 1PC
by invokingArticle 15(3). It did not takeinto account that the provision

2 AIR1954SC321
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isbased on gender stereotypeswherewomen can only bevictimsand
not perpetratorsof sexual offenses. Later in 2007, abench comprising
of S.B Sinha J. and Harjit S Bedi J. in Anuj Garg & Orsvs Hotel
Association Of India& Ors? ruled that stereotypesabout gender roles
cannot betaken asthe basis of law and cannot grant unequal benefits
and burden any specific gender. Therefore, alaw prohibiting women
fromworking as bartendersfor their own benefit and long protected
under Article 15(3) was scrapped. Thereis aneed for the state to
redizethat itsrespongbility isto creaste an equa society and not deprive
women of the right to work and personal liberty on the pretext of
protecting them from potentia exploitation.

Goodsand ServicesTax I ndiaAct, 2017

Every woman within the age group of twelveto forty-five (approx.)
goesthrough menstruation asanormal body function. Earlier sanitary
napkinsweretaxed asluxury items, not asessential itemswhich they
are. Meanwhile, Condom wastax-free. Beforethe amendment of 2017,
sanitary napkinswereheavily taxed a 12% which madetheminaccessble
tomany womeninrurd areasleadingto hygieneissuesand girlsdropping
out from schools. But one considerablefact standstall, that price of
sanitary napkinsdid not reduce even after thereductionin GST. The
reasonisthat theraw material required for making themwasincreased.
In the case of polythene sheetstax rate wasincreased from 12% to
18%, adhesives at 18%, paper and cotton yarn at 5%, and wood pulp
at 12%.

Bihar hasbeen providing leaveto female employeessince 1992
on grounds of menstruation asitisanormal biological processand
makes doing work difficult because of discomfort. In 2017 Congress
M P Ninong Ering moved aprivate member bill (Menstruation Benefit
Bill) which proposed 2 daysof paid menstrud leavefor womenworking

3 [2008] 3SCC1
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in both public and private sectors. Thishill could not be passed in the
housefor it wasnot cons dered necessary aswomen areedy havemedica
leaves. Thisreflectstheindifference of authoritiestowardswomen’s
upliftment.

Succession Laws

Inheritancerightsare mostly based on customary lawsand differ from
religiontoreligionjust likeother persona laws. They can beconsidered
asthe harbinger of arbitrariness notwithstanding the constitutional
guaranteesof fairnessand reasonabl e classification.

Section 15 and 16 of the Hindu SuccessionAct, 2005 statesthat
the self-acquired property of aHinduwoman in the case of her dying
intestatewill go to her hushand' srel ativesand not to her parents. Butin
case of aHindu man dying intestate the self-acquired property will
proceed to hisrelatives, not hiswife's parents®. If awidow remarries
thenshecan't damrightinher former husband' sproperty. Under Idamic
law, women get alesser sharethan men. Since upon marriage, shegets
someamount as M ehar and mai ntenance. Such provisionssuggest that
need of the hour isto implement auniform single body of inheritance
lawsapplicabletowomenirrespectiveof their marital gatusand religion.

The Transgender Persons(Protection of Rights) Act, 2019

This act was passed to protect the transgender community from
discrimination and fast forward their mainstreaming in society. Activists
have recognized serious|oopholesin the enactment. If aperson wants
to changetheir legal gender from maetofemaleor viceversaor wanta

4 "Presence of gender bias in succession laws’, Economic Times, available
at: https://economictimes.indiatimes.com/wealth/real -estate/presence-of -
gender-bias-in-successi on-laws/these-need-immedi ate-overhaul/slideshow/
70588932.cms
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transgender certificate they are required to give proof of gender
reassignment surgery. Also, it givesunnecessary discretionary power to
the screening committee regarding the correctness of that medical
certificate. Justice K. S Radhakrishnan in NALSA® judgment ordered
that trans-gendershavetheright of self-determination and declaring sex
resss gnment surgery mandatory for lega recognitionisimmoral aswell
asinfringement of their fundamental rights. The government needsto
separate thelegal and medical recognition process. It failsto address
violence against trans-personsin an adequate manner. Punishment for
sexud violenceagainst trans-gendersislessthanwhat isprescribed in
|PC for women. Isn’t sexua violenceinfringement of one'sright tolife
irrespectiveof gender?

Thegtatute doesnot providehorizontal reservationswhichismuch
needed keeping in mind thesocia backwardnessof trans-persons. This
act not only failed to protect their rights but snatched away existing
rightsalso. It needsto direct attention towards socio-legal problems
faced by the community like rape and abuse by police, economic
exploitation by pimps and customers, lack of educational and
employment opportunities.

Military Laws

Armed forceslawsregulating army, navy, air force, coastguards, or
central police laws (BSF, ITBPF etc.) have a grim/flinty view on
homosexudlity. Although gay sex hasbeen decriminalized by Apex court
but Military laws are substantial statutes. Their provisionsneed to be
specifically repealed or amended. The Army Act, 1950 considers
consensua sexud relations between personnel asdisgraceful conduct
of indecent or unnatural kind, punishable with seven years of
imprisonment and dismissal from service if found guilty®. Similar

5 WP(Civil) No400 of 2012
6 TheArmy Act, 1950 (Act 46 of 1950), s.46(a)
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provisionscan befoundin Coast GuardAct,”, Border Security Force
Act®and ITBPFACt,®

Thereisno prohibition in armed forceswith aman and woman
marrying whileserving but any same-sex rdlationshipisprohibited. This
ougtstheinfringement of fundamentd rightsenvisagedinthe Conditution.

Family Laws

AccordingtothisHindu MarriageAct, 1955, marriage can be solemnized
between any two Hinduswhich should portend ‘ any’ isirrespective of
gender. But thelanguage of the statute hashetronormative underpinnings
and hintsthat it takesinto account only binary genders, for example, it
refer to partiesto the marriage as bride and bridegroom, wife, and
husband. Legid ative bodiesdid not bother to makethelanguage gender-
neutral even though homosexuality has been decriminalized and
transgender have been recognized as the third gender. One of the
characteristicsof personal lawsisthat they don’'t fall under thetest of
fundamental rights. So one of thewaysfor an LGBT coupleto marry
under HMA 1955 isthat one person presentsthemselvesasabrideand
another asabridegroom. Thisapproach might or might not beupheld
asacorrect statutory interpretation by the court which leavesroomfor
injudtice,

Therefore, it doesnot recognize same-sex marriageexpressly which
means that legal protection and remedies afforded to heterosexual
couplesin case of marital discord will not be available to them and
unfortunately, the bench which declared Section 377 of IPC as
unconstitutional did not give any ruling on marriage, adoption or

7 Section23(a)
8 Section24(a)
9 Section27(a)
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inheritance. Fromthejoint reading of Shakti Vahini case'® and Navtej
Johar case™ wecaninterpret that same-sex unionsarerecognized under
thesacular Specid MarriageAct. In July 2011 aGurgaon court recognized
aleshian union after they were madeto sign affidavitsthat they meet all
thelegd requirementsof avalid marriage. Therearesomemorelegiddive
loopholesthat thejudiciary needsto addresslikeevenif same-sex unions
arelegally recognized what about other ancillary rightsof maintenance,
inheritance, employee provident fund scheme, and compensation under
Worker CompensationAct, 1923.

Tort Law

Inthe case of thedeath of the hushband, the court decides compensation
payablebased on hissdary and relationshipwith hiswife. But if thewife
dies and she was working as a homemaker it is considered that her
work wasequivalent to that of the semi-skilled |aborer. Itissignificant
to notethat al the housework, cleaning, laundry, cooking, child-care
amountsto semi-skilled work and isnot considered equal to thework
done by men outside househol ds.

Labour Law

Therearelaws protecting women intheformal sector but they exclude

contract labor and womenworkingintheinformal sector which congtitutes
96% of thewomen force so themgjority of them barely haveany legal
protection or socia security afforded to them. Thisisoneof thedominant
causesfor the decline of working women force asthey have adouble
burden of production aswell asreproduction on them.*

Equa Remuneration Act, 1976 which was passed in consonance

10 AIR20187SCC192

1 AIR2018SC4321

12- Government of India, “ Employment and Unemployment in India” (NSSO 66th
Round)
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of directiveprincipleslegally enforced an obligation ontheemployer to
pay equal wages for equal or similar work under similar working
conditions. Thisbeneficiary provision resulted in comparisonsbeing
drawn regarding thework done by malesand femaes. So the parliament
should amend the phrase similar work to *work of equal value' . Many
other discriminatory provisionsweredeclared unconstitutional courtesy
feminist lawyeringin PUDRV UOI*, C.B. Muthamma v. Union of
India* and Rajendra Grover v. Air India Ltd & Ors'®.

POSH, 2013 iscons dered as breskthrough legid ation but some
provisions caught the eyesof feminists. Thefirst onebeingthat in case
of sexual harassment thewomen will be paid compensation fromthe
salary of accused thereby excluding the employer from incurring any
ligbility. Thesecond oneis, theactscal for action against women making
afalse or malicious complaint which might deter many women from
filing complaintsabout lack of tangibleevidenceor employersexploiting
the provisionsto take the side of the alleged offender. Thisbeatsthe
very spirit of guidelineslaid downin ishakha v Sate of Rajasthan?’.
MGNREGA, 2005 was passed to implement the right to work. But
ground reality says something different. In some backward areas of
North India, women weretold by officiasthat they do not comeunder
theambit of thisact to keep thediscriminatory social normsintact, also
older widowswere not given work and whenever therewasasituation
of extraworkerswomen werethefirst oneto beturned away.*® A clear
breach of statutory provisionswas seen asno child carefacility was
being provided.

13 AIR1982SC1473.

14 AIR1979SC 1868

15 [2020]12SCC723

16 Sexual Harassment of Women at Workplace (Prevention, Prohibition and
Redressal) Act, 2013 (Act 14 of 2013)

7 AIR1997 SC 3011

18 Aruna Bagchee(2005), “ Political and Administrative Realities of the EGS”,
Economic and Political Weekly, XL1(42)
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FactoriesAct, 1948 providesfor lawsthat regulate labor force
working in Factories. MadrasHigh Court took astep towardsreforming
the FactoriesAct when it declared Section 66 (1) (b) which prevented
women fromworking at night shiftsasviolative of Article 14, 15, and
16(3).% Section 22 (2) prohibitswomen from cleaning, lubricating or
adjusting any part of heavy machinery whileitisinmotion, Section 27
doesnot alow women to beemployed in afactory for pressing cotton
inwhich acotton opener isat work, Section 87 of theact saysthat if the
gatethinksfit it can prohibit any woman fromworking in manufacturing
or operationsdepartment if thereisapossibility of her being exposedto
any disease, poisoning or grave bodily injury. These provisionsimply
that women are not suitable for particular jobs as they are highly
vulnerablewithout any reasonablegroundstherefore hamperingwomen's
right towork.

TheMinesAct, 1952 under Section 46 providesthat women are
prohibited from working underground and above ground at night time.
Asaresult, women areexcluded from technical jobsat minesand have
to resort to menia work.

Maternity BenefitsAct, 2017 isconsidered aspecial act to benefit
thewomen under Article 15(3) and not Article 14 because pregnancy
and childbirth issomething that women bodiesgo through and not male
bodiesreemploying the hidden fact that |aw considers male bodiesto
bethe standard norm and anything deviating fromitisconsidered as
specia. Thisact grants 26 weeks of maternity leave to those women
alsowho do not give birth biologically but legally adopt achild and
whose egg was used to create an embryo implanted in another woman.
So, why thereisno provision for paternity leavefor fathers or work
from homeoptions?1timpliesthat even if women do not give birth but
sheistheoneprimarily responsiblefor taking care of thechild andits

1% VasanthaR. v. Union of India,[2001] | ILLJ843 Mad
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well being, hencetherelief. It again imposesthetypical gender-role
assigned to mothersby society.

Also, it excludes women working in the Informal sector who
condtitute 93% of thelndianworkforceeven thoughthe Law Commisson
of Indiarecommended it in 2015. So are somewomen'sbodies specia
than others? Furthermore, it did not takeinto account thefar-reaching
consequences of itsbeneficial provisionsthat resulted in employers
especialy of Micro and Small industries not recruiting femalesand
preferring malesto do thejob asthey already strugglewith operating
costsand cannot risk lowering the productivity.

OECD 2011®initsresearch encouraged paid paternal leavesto
fathers so that child careis not supposed to be the duty of mothers
alone and the * Labour of love' considered innate to women can be
redistributed equally between both parents.

Another law that manifests the gender-biased attitude of the
legislatureisimmoral Trafficking Prevention Act, 1956 which does
legdlizeprogtitution but declaresall thesurrounding activitiesillegal which
makesit difficult for themtoearntheir livelihood. Sex work isoneof the
oldest professionsand but like other professions, it isnot looked upon
with dignity and considered essentially asasocid evil, therefore, denying
morethan 660,000 women their right towork. 2 Beforethe amendment
of 2013 whichintroduces 370A making physical exploitation of sex
worker an offense, therewere many shocking judgmentswhich ruled
that provisionsof gang rapewill not be applicableif theprostitutewas
working at her ownwill.

2 OECD (2011), “ Family Database”, availableat: https://www.oecd.org/els/
soc/ PF2_1 Parental _|leave systems.pdf

21 HIV and AIDS DataHub for Asia-Pacific, “ Female Sex Workers” , available
at: https://www.ai dsdatahub.org/sites/default/filesyFSW_Slides December
2018.pdf
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Criminal Laws

Indian Penal Codegrantstheright of private defense under section 96
to 106. It says that any person has the right to protect his body or
property or that of another from any offense. These sectionslimit the
exerciseof private defenseto theextent it isnecessary, that isto defend
thebody or property. It someother conditionsarethat force used should
be proportional, cant inflict more harm than necessary, danger should
beimminent andthisright will not sustainif thevictim hastimeto gpproach
public authoritiesfor adequate protection.

Thisright of private defense as exercised by women against their
abusershasbeenlooked upon differently by thejudiciary. InRv Kiranjit
Ahluwalia?, wherethe victim wasmarried off in England at the age of
23. For 10 yearsshe suffered domestic violence, marital rape, and food
deprivation at thehandsof her husband. Oneevening husband threatened
her and after some hoursKiranjit burned the bed hewas s eeping on.
The court convicted her of murder at first, on theground that shehad a
cooling-off period, theinflammatory substance she used was not of
common knowledge implying she planned the act and it was cold-
blooded murder. Counsel for Kiranjit pleaded that it wasnot cooling
down period but boiling over period and years of abuse made her take
such step to prevent herself from futurethreatsto her body. Now Indian
society ishypergamist, wherethereare substantial physica differences
between the bride and bridegroom. The husband isusually taller and
heavier than wife which makesit near impossible for women to use
proportional forcein caseof afight. That iswhy it hasbeen acommon
tendency among them to do bodily harm to husbandswhen they are
adeep orinanintoxicated sate. Also if weobservecriminal casesthere
comesout apattern wherewivesmostly usepoisontokill their husbands
for itseasy availability and convenienceto give/administer. It can be

2 4AIER889
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concluded that domestic violencelaw and provision of private defense
isbased on the male standard of behavior whereapersonissupposed
toreactimmediately. It alsoignoresthe socia, cultural, and economic
position of women stuck in abusivere ationswhich preventsthem from
running away or seeking thehelp of authorities.

Section 300 of 1PC that deals with murder is considered to be
gender-neutrd provison by al meanshbut itsapplication by thejudiciary
in numerousexposed itsbiased take on behaviora norms. Anexception
| to Sec 300 saysthat cul pable homicidewill not be considered murder
if themal efactor isdeprived of self-control asaconsequenceof sudden
and grave provocetion. Themainingredient isthat act of killing must be
doneunder immediateimpulse. Theoffender should not havereflected,
deliberated, or cooled down.

InNanavati v Sate of Maharashtra® court held that merewords,
gestures, or confession will be considered enough in some casesto
cause grave and sudden provocation. In this case, the Offender got
three hoursof the cooling-off period between he cameto know about
hiswife'saffair and hekilled the victim. Hencethis exception was not
considered applicable.

Fatta VV Emperor?* court ruled that if an accused seeshiswife
with her lover in compromising positionit will beconsidered asgrave
and sudden provocation. It would not be wrong to say that the law
thinksthat areasonablemanwouldkill hiswifeif sheisnot faithful. The
term reasonabl e man includeswomen al so, but usually, when women
get toknow that their husbands are chesting on them they elther getinto
averbal fight, leavethe matrimonia home, filefor divorce, andinsome
cases defend their husbands. Like in the case of Hillary Clinton,

% AIR1962 SC605
2 30Cr.L.J.481
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Dharmender, Shiney Ahujato name afew. How doesacourt decide
what normal or reasonable conduct is? So somewhereit normalizes
primarily male behavior. It doesignore the behavioral differences
between men and women. While men tend to react immediately, women
take moretimeto react or take action which court label sas planning
and their case does not come under exceptionsto murder.

Another provisionthat isconsidered discriminatory isAdultery
under section497. Itisconsidered asan offensereating to marriage. A
male commitsadultery if hehascarnal relationswithawomanwhois
and heknows or hasreason to believe to be married to another person.
Firstly, It does not take into cognizance married men having sexual
intercourseouts demarriagewithanunmarried girl. Wifehasnoright to
prosecute the husband. Only the husband has a monopoly over the
wife. And if the sexual intercourse happens with the consent of the
hushband. Isit not an offenseagainst marriageanymore?Marriage, which
isstill considered asacrament under Hindu law andislargely based on
religiousand moral sanctions? Secondly, maleoffender aloneisliable
for an act which has the consent of woman also. Thereason is that
women aregullible, naive, and too innocent to know the nature of their
act and arenot taken to be seducersby law. It isadouble-edged sword.
It deniesthefact that women can be abetters of sexual offensesal so.
Court of law generally perceives women as victims and men as
perpetrators of sexud offenses.

Conclusion

It hasbeen quite evident fromlegal provisionsdiscussed abovethat law
hasmalenesstoit. For decadesit hasturned ablind eyeto the plight of
women and sexual minorities. Male experience and perspective have
beenthenorm. A thorough reading of many lawswill givean undersanding
that women have been stereotyped as passive and dependant.
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Itishightimethat Indian lawsbe made gender-neutral concerning
the definition of victim and perpetrator.

Firgt, itisto beunderstood that gender neutrality would not result
inthelaw being oblivioustowardsany gender or eradicatethedifference
but bemore sensitivetowardsthebehavior, functioning, and needsof all
gendersacross spectrum/paradigm.

Second, theargument that gender neutrality of rapeor sexud abuse
lawswill result inits misappropriation by men asthey canfile counter
complaintswhichwould lead to women being deterred more than ever
from going to authoritiesto report sexual crimes stands hollow. Every
law hasafear of misgppropriation but that should not stop the authorities
fromimplementingit. Instead, they should pitch for stlep by step gpproach
toimplement gender-sensitivelawsthat lead ustowardsan equa society
asvisioned under Article 14 of the constitution.

M aking the definition of Victim and perpetrator gender-inclusive
will increasethe ambit of justice only and do away with law enforcing
gender biases. Arguments against it can be traced to an incorrect
understanding of sexual offenses. Casesof maletomalerapeandfemale
tofemaerapeand marita rape areincreasing and need to be addressed
proactively.

Also, the philosophy of * Romantic Paternalism’ visbleclearly in
L abour lawsand Constitution should be shunned asit hasturned out to
be systematically biased towardsaparticular gender and hampered their
empowerment.

Thereisan urgent need for morewomen and sexual minoritiesas
legidlators, lawyers, judges, and policymakers to highlight their
perspective.
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Lastly, it'svery important to realizethe goal of gender neutrality
that lawyersbring tothenoticeof judiciary any discriminatory law. More
feminist lawyering like in the cases of Tukaram?®, Bodhisattva®,
Chandrima Dass*’, and Vishakha® must be done. Themain objective
of legidative bodiesand thejudiciary should beto incorporate the best
of each precedent.

% Tukaramv Sate of Maharashtra, 1979 AIR 185

6 Bodhisattwa Gautam vs Miss Subhra Chakraborty, 1996 AIR 922

27" Chairman, Railway Board & Orsvs Mrs. Chandrima Das & Ors, (1997) 1
SCC416

2 \fishaka & Orsvs Sate Of Rajasthan & Ors, (1997) 6 SCC 241

N
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THE CONCEPT OF SOCIAL JUSTICEINTHE
CONSTITUTIONOF INDIA

Srijana Basnet!

Abstract

Discriminationisone of the biggest social evil to erode the concept
of equality and justice in any civilized society. Even though we
have been fighting discrimination since time immemorial it still
seemsto linger here and there. The concept of Social Justiceisnot
entirely new and it can be stated that it is not in toddler stage.
Social justice has been prevalent in India since ages. It however
hasn't stopped evolving in accordance to the change in society.
Social justice in a layman language would mean to provide equal
opportunities to all the people without any kind of discrimination
based on race, caste, religion, color and other such attributes. No
person should be deprived of these opportunities as they form the
basicrightsthat all individual areentitled to enjoy. Social justiceis
mainly based on the concept of equality. The principle of Equality,
Justice, liberty, freedom from oppression and discrimination isthe
basic values of the constitution.

Thisarticle aims at analyzing the concept of Social Justicein
the Constitution of India. It endeavors to study the various
provisions in the constitution of India in relation to social justice
and the new provisions adopted thereafter.

Keywords: Social Justice, Discrimination, Oppression

Introduction

Saocial justiceisoneof basic needsthat every individua isentitledto
have accessto. It issourcefromwhere everyone derivesthe concept of

1 Advocate, District Court, Darjeeling
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equality, liberty and justice. The constitution of Indiaisaliberal one
wherein focusis laid upon individual rights. Social justice can be
understood to mean that every person should befreefrom any form of
discrimination and should be able to enjoy his/her rightswithout any
prejudices. No one should bebarred from exercising hisher rightsbased
on caste, religion, race or sex. It requiresequal socia opportunitiesto
al individuas. If wedefinesocial justicemore precisdly itinvolvesthe
ordering of thesociety inamanner that the material and moral benefits
of society accrue to each and every one specially the weaker and
marginalized section of the society so that they can enjoy every
opportunity just likethe privileged ones’. John Rawlsin his* Theory of
Justice” laid down two main principlesthat every state must adopt in
order to secure social justiceand they areasfollows:

a. Principle of Equal Liberty

Itisthefirg principlelaid down by John Rawlsthat satesthat theprinciple
of justicemust bederived fromitsorigina pogtion. Itexclusvely suggests
that every individual possesstheright to enjoy themost extensveliberty
withsimilar toliberty of others.

b. Principle of Equality

It statesthat economic principle of any State must belaid downina
fashionthatisarrangedinsuch away that it isaccessbletodl individua
specially thoselessprivileged and marginalized section of thesociety.

From the above statement we can clearly state that Socia Justice
impliesthebaance of rights between different sectionsof society. Itlays
emphasison theless privileged section of the society. Theonuslieson
the State to safeguard therightsamongst different people. Itistheduty
of the government toimplement such robust rules and regul ation that

2 Subhash Shukla, “Social Justice in India: Constitutional Vision and
thereafter”,74 no. 2 TheIndian Journal of Political Science, 357 (2013).
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can havepositive effect onitscitizen. It should benefit all the section of
the society equally. It should have an effect to eliminate any form of
discrimination that exists. No one should be barred fromexercising their
rightson thebasisof color, race sex or religion.

Preambleand SocialJustice

Inthelandmark case of GolakNathv/s State of Punjab?®it waslaid down
that the Preamble to an Act sets out the main objectives which the
legidationisintended to achieve. It statesvariousimportant purposes
whichare-

1. Itlaysdowntheenacting clausethat bringsthe Constitutioninto
force.

2. Itlaysdown variousrightsand freedomwhich areto be secured.

3. Itthrowslight onthe source of Constitution viz. the People of
Indi&.

Thepreambleof theconstitution setsout to State Indiato beaSovereign,
Socialist, Secular, Democratic and Republic. It emphasison thefour
important concept of Liberty, equality and fraternity. Dr. Ambedkar in
his speech in the constituent assembly stated that: “ The principles of
liberty, equality and fraternity arenot to betrested asaseparateitemsin
atrinity. They formaunion of trinity inthe sensethat to divorceonefrom
theother isto defeat the very purpose of democracy. Liberty cannot be
divorced from equality, equality cannot be divorced from liberty. Nor
can liberty and equality be divorced from fraternity. Without equality
liberty would producethe supremacy of thefew over the many. Equality
without liberty, would kill individual initiative®. Preamble servesthe
following objectives-

3 AIR1967SC1643.

4 M.P. Jain, The Constitution of India, p. 12, (Lexis Nexis, Haryana, 8"edn.,
2018).

5 M.P Jain, The Constitution of India, p. 13, (Lexis Nexis, Haryana, 8"edn.,
2018).
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Justice- social, economic and political
b. Liberty- Of thought, expression, belief, faith and worship

c. Equdity- Of statusand of opportunity and to promoteamong them
dl

d. Fraernity- Assuring thedignity of theindividua andtheunity and
dignity of theNation®,

According to the Supreme Court in Samathav. State of AndhraPradesh
the Congtitution of Indiaenvisonsto establish an egditariansocia order
renderingtoevery citizen socia, economic and palitical justiceinasocia
and economic democracy of the Bharat Republic’. Preambleto the
Congtitution of Indiasecuresjusticetoal itspeoplewhichisoneof the
most important form of rightswithout whichit handicapsall other form
of right. Socia Justiceensuresthat the Stateisdevoid fromany form of
discrimination. Preambleby declaring Indiato be socialist country by
42 amendment has secured and established socid justiceinthe country.
It establishes an institution that aimsat furthering the welfare of the
country. The spirit of preambleisfurther strengthensin the form of
fundamental rightsand Directive Principle of State Policy. Thus, it can
be said that the makers of Constitution envisaged the concept of social
justicewithout any discrimination on the basis of gender, caste color
and other such attributes.

Constitutional Provisions Securing Social Justice

Indiais a predominantly awelfare state that guarantees its people
economic and socia wellbeing. It safeguardsall the socid valuesthat
theframersof the Constitution aimed at promoting and protecting. It
followsthe principle of equal opportunity to all itscitizen. It aimsat

® lbid.
" AIR1997 SCat 3326
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promoting equitabledistribution of wedthwherein noindividud isbarred
fromavailingsuchrights.

Since, theindependence of the country we have comealong way
intermsof balancing socid justiceinthe country. They havebeen many
ingtanceswhereintherightsand plight of themarginalized individua has
been provided with equal opportunity and the provisions in the
Condtitution of Indiaistheliving proof of thisfact. Beforewede veinto
these provisions it is of utmost importance to understand the term
‘marginalized’. Marginalization in the smplest form meanstotreat a
certain group of peoplewith lessimportance or peripheral. They are
mostly treated unequally in the society. They havelessopportunity as
compared to other people due to various reasons mostly owing to
prejudicesand socia subgtrata. Therefore, thereiscongtant intervention
of the government to keep acheck on various marginalized section of
the society and try and keep a balance on the social values of the
Condtitution viavariousgovernmenta led programmes.

Constitutional Provisions

Theprovisonsinthe Congtitution of Indiaprovidesfor socia, economic,
cultural and political rightsin theform of fundamental rightsviapart 111
of the Constitution and Directive Principlesof State Policy viapart 1V
of the Constitution. These provisionsclearly statestherightsof the
weaker section of the society and has paved ways to protect and
safeguard thesame.

Article 15 of the Constitution?®: Article 15 (1) prohibits
discrimination on theground of religion, race, caste, sex, placeof birth

8 The Constitution of India 1949, art 15 “ Prohibition of discrimination on
grounds of religion, race, caste, sex or place of birth(1)The State shall not
discriminate against any citizen on groundsonly of religion, race, caste, sex,
place of birth or any of them(2) No citizen shall, on groundsonly of religion,
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or any of them. The onusin on the Stateto protect all individual from
any form of discrimination while clause 2 of section 15 prohibitsall
individual from discriminating any individua onthebasisabove stated
groundsfrom having accessto shops, public placesand other such day
today lifeactivitiesthat other generd publicisentitlesto enjoy. However,
clause 3and 4 of Article 15 isan exception to clause 1 and 2 which
allows the government to formulate any specia provision for the
advancement of any backward classes including the educationally
backward classes which was added by the 1% amendment of the
constitution after the case ofSate of Madras v. Champakam
Dorairajan®. The brief fact of the case was that the government of
Madras had by aG.O. reserved medical and engineering seatsinits
collegesonthebasic of religion, raceand caste. Thegovernment defended
itsstep of reservation under theveil of Article46 for promoting social
justicefor dl thesection of the society specialy themarginaized section
of the society by reason of race, caste and religion. The court however
heldthe GO. to bevoid asit classified students on the basisreligion,
raceand casteinstead of merits. In order to modify thisdecisonArticle
15 wasamended and clause 4 was added.

However, clause4 of article 15isjust an enabling provision and
doesnot enforcethe Stateto take abide by it. Thediscretionisonthe

race, caste, sex, place of hirth or any of them, be subject to any disability,
liability, restriction or condition with regard to(a) access to shops, public
restaurants, hotelsand palaces of public entertainment; or(b) the use of wells,
tanks, bathing ghats, roads and places of public resort maintained wholly or
partly out of State funds or dedicated to the use of the general
public(3) Nothing inthisarticle shall prevent the State from making any special
provision for women and children(4) Nothing inthisarticleorinclause(2) of
Article 29 shall prevent the State from making any special provision for the
advancement of any socially and educationally backward classes of citizens
or for the Scheduled Castes and the Scheduled Tribes.”
® AIR1951SC226.
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Stateto from any special provision to benefit the socially backward
classes.

Article 16 of the Constitution®- Article 16 talks about equal
opportunity in public employment. It laysdown that there should be
discriminationintermsof providing equa opportunity todl itspeople. It
prohibitsdiscrimination not only based onreligion, caste, sex but also
on the grounds of descent, place of birth, or residence. Article 16is
somewhat narrow asit only talks about employment as compared to
Article 15whichismuch broader that prohibitsdiscrimination onvarious
occasions. Clause 4 of the article provides that the state may make
reservationinfavor of thebackward classes. Explaining thetrue nature
of Article 16 (4) has stated in the well known case of Mohan Kumar
Singhaniav UOI * laysdown that the government hasthediscretion to
enact any specia provision that would benefit the backward classes.

Article 29 and 30 Article 29 and 30 of the constitution lays
down the cultural and educational rightsof theminorities. Intheearlier
I ndiahad witnessed variouskinds of educational discrimination based
caste, religion and race. These provisionsin the constitution safeguards
thecultura interest of the minority and to safeguard the same.

Directive Principle of Sate Policy

TheDirective Principleof State Policy isincorporated under Part 1V of
the Congtitution of India. It setsout certain rulesand obligation onthe
State to follow and abide by. This part of the Constitution has been
borrowed from the Constitution of Ireland®. DSPS lays down the
foundation for socid order, socid justiceand distributivejustice.

10 The Constitution of India1949, art 16

1 AIR1992SC 1.

2 The Constitution of India 1949, art 29 and 30.

13 Dr. J.N. Pandey, Constitutional Law of India, p.476 (Central Law Agency,
Allahabad, 58"edn., 2021).
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a  Artide38(1): Thedateisobligatedto striveto protect and promote
thewelfare of the people.

b. Article39(A): It statesthat the State must ensurethat freelegal
aid to weaker section of the society. They should not be barred
from accessing legd justice based on poor economic background.

c. Article46: Article46 of the DPSPthe Constitution has strengthen
distributivejustice. It promotes the educational and economic
interest of theweaker section of the society.

Constitutional Provision on the SafeguardstoMinorities.
Castes, Scheduled Tribesand Backward Classes

Indiahasacomposite popul ation wherein people bel onging to different
classeslivetogether. Theframersof the Constitution considering the
chances of conflict between different interests of group of people
safeguarded therights of those people who seem to be more proneto
violation. It protected them against any from discrimination and hel ps
themto get integrated withinthe society.

The policy of the Constitution isto do away with any form of
discrimination based on caste and to strives as a castel ess soci ety*4.
Upon closeanaysisof the Condtitution, it appearsthat themainintention
of theframerswasto make country secular wherein peoplecouldlive
harmoniously with each other wherein no group could subdue other
group of the peopleinthesociety.

a. Schedule Caste and Schedule Tribe

The Congtitution of Indiadoes not define asto which group of people
belong to Schedule Caste or Scheduletribe. However, the power is
vested onthe President to giveout alist of casteand tribes. Article 341

14 M.P. Jain, The Constitution of India, p. 13, (Lexis Nexis, Haryana, 8"edn.,
2018).
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providesthat the president must consult with Article 341 providesthat
the president must consult with the Governor of the State and specify
list of Schedule Caste ad ScheduleTribe.

b. Reservation of Seats in LokSabha and State Assembly-
Article 330 and 332

Article330and 332 providesfor thereservation of seat in Lok Sabha
and StateA ssembly except for Schedule TribesintheautonomousDidtrict
of Assam®. ThisAvrticle gives opportunity to the people of schedule
caste and scheduletribeto take part in the country’spolitical scenario
and reserve asest in LokSabhaand State Assembly.

c. National Commission for Schedules Castes- Article 338

Article 338 satesthat there must beaNational Commissionfor Schedule
Caste. Thedutiesof the Commission areasfollows-

1. Tolook into matter relating to safeguard the minorities (schedule
caste). Tomonitor any law or order formulated by the Government
and to assessthe working of such safeguardsprovided for SC's.

2. Itisalsoempoweredtolook into the complaintsof violation or
deprivation of therightsof the SC's.

3. Itisasorequiredto participate and advicethe process of socio-
economic developmentsof SC'sandto eval uatetheir devel opment
under theUnionand any State.

4. Itistheduty of the Commissionto makereport to President onthe
working of thesafeguardsfor SC'sannualy.

5. Itshould dso makerecommendationto the Stateand the Union all
the measuresthat the government should implement in order to
protect therightsof the SC's.

15 Dr. J.N. Pandey, Constitutional Law of India, p.805 (Central Law Agency,
Allahabad, 58"edn., 2021).
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6. Todischarge such other function that the President may think so
for the protection, development and advancement of the SC's
subject tothe provision of any law implemented by the Parliament,
by therule specify?®.

Conclusion and Suggestions

Themain objective of social justiceisto strike abalance between the
rightsof different group of peopleand dsoto provideaspecia trestment
to marginalized people. The Congtitution of Indiahas provided enough
protection to such peopleviavariousprovisons. It hasaimed a providing
safeguard to the people belonging to backward class, ST'sand SC's.
Thereisahistory of domination and discrimination of such group of
people. Their interest and rights are often seen to be violated by the
classof peoplethat seemto have aupper hand.

From theforegoing discussion theresearcher proposesthefollowing

suggestion

a.  TheCondtitutiona Provisonunder Article15and 16 formsjust an
enabling provision. It doesnot enforce State to make any specia
provisonfor safeguarding therightsof the ST’s, SC’'sand backward
classes. Itisinthediscretion of the State Government to take any
robust action for theimprovement of the status of such group of
people. If thesearticlesweremade obligatory therewoul d be better
chancesof protection of rightsof thesegroup of peopleconsidering
thevastnessof Article 15.

b. Thereshould bemorereservationfor ST's, SC'sand the backward
classesasthereisconstant increasein the popul ation.

c. Thegovernment should takerobust action whenever thereisany
form of discrimination intermsof employment, educationandin
medicd ingtitution.

16 1bid at 807.
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d.

The State should take more concrete stepsto safeguard therights
asit appearsthat the Stateistaking very little stepsto securethe
rightsof theminorities.

The Judiciary must also take active part in coming up with new
stepsto safeguard the constitutiona provisionsof socia justice.

Thereshould beanew congtitutional amendment in order to secure
seatsin private sector aswell.
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FOREIGNERSTRIBUNALSININDIAN CONSTITUTION
Aditi Sharmat

Abstract

Tribunals in legal fold can be understood as an adjunct piece
attached to bureaucracy. They are constituted by parliament for
adjudication of quasi-judicial matters. Formed with an intent to
ameliorate the excessive burden of judiciary. Impression to insert
thisnotionin Indian constitution was done through 42™ amendment
act 1976. Whole consolidate concept is bifurcated in two article
namely article 323-A (administrative tribunals), article 323-B
(tribunals for other matters). Brought through pre-constitutional
and colonial foreigner’s act 1946 and under foreigners (tribunal)
order 1964, they were empowered by the supreme court of India to
ascertain the citizenship of peoplein Assam. Rever se situation faced
by the people of Assam due to deprived nationality. Indian nationals
are declared as doubtful voters. Wholesome responsibility on the
suspected person to prove its nationality in front of foreigner’s
tribunals. Further lackin procedure guidance as how reference can
be made against a person to the tribunal. It does not have an
appellate body. Only 10 days’ time is given for document
presentation after receiving notice. Moreover, low standard digibility
criteriafor tribunal membersisprescribed. No fixed tenureand are
recruited on contractual basis. More pending cases whereas less
than 10% people are declared asforeignersin disposed cases. This
labeled migration is a security threat and is continually wrecking
the lives of many in Assam. Working trail of these tribunals marks
a black blot on the framework of international human rights law.
Grey functioning iswitnessing arbitrary deprivation of nationality
inlndia.

1 Advocate
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Introduction

Theword tribunal ismarked from theword * Tribunes’ which means
‘Magistrate of the Classical Roman Republic’. Itisan administrative
body possessing quasi-judicial duties. It is neither a Court nor an
executive body, placed midway. Mgor responsibility to avoid crisesof
delay and backlogsinthe administration of justice. Provideaplatform
for faster adjudication than traditional courts. 42™ amendment, 19762
bought two additiond articlesnamely 323A and 323B specificaly dedling
with administrativetribunals. In 2010, apex court have given power to
legidatureto createtribunalson any subject matter under the purview
mentioned in seventh schedul e of the Indian Constitution. It can be
created both at center and statelevel, article 323B isnot exclusive. As
thispaper isdeding withAssamissuewherethesetribunalsareworking
arbitrarily regarding citizenship of Assam residents. Foreigner’sact 1946,
acolonia legidationdoesn't talk about citizenship. InAssam, they are
formed through ministry of homeaffairsorder 1964 not throughlegidative
scheme. A modern, democratic, civilized society isfacing nationality
crisesthrough acolonial legidation with variouserrors. Reformsshould
be brought. Government and High court attention required in this
citizenship issue becausethat isbasic fate of ahuman being.

| ssues for Discussion

1. Tribunalsveststhepowersto dojustice. Arethey brought through
avaidlegd path?

2. Noprocedure prescribed in foreigner’s act asto how a person
can beidentified asaforeigner. Violation of human right by non-
mentioning of deportationtime.

2 Law Commission of India, “Report No. 272, Assessment of Statutory
Frameworksof TribunalsinIndia’ 21-33 (October 2017), Availableat: https./
/lawcommissionofindia.nic.in/reports/Report272.pdf (last visited on March 22,
2022)



182 FIMT Law Journal 2022, Vol. V Issue 1

3. A sariousissuewhether case deciding memberspossessessentia
qudifications.

4.  Arbitrary working of tribuna sreporting variouse ementsof errors.
Isit arational way to dojusticeto thecitizensof acountry?

Discussion

Tribunalsarequasi-judicia bodiesformed to decide disputes speedily
than ordinary civil courts. They are not ordinary courts neither
appendages of Government departments. They are machinery of
administration, for which Government have pointed scrutiny and
responsibility. They arelessformal, excluding basic rulesof evidence.
They are chegper than courtsand limited legd representationisrequired.
Responsible to adjudicate wide range of subjects that isrelated to
everyday life. To avoid elaborate procedures, legalistic forms and
attitudes, work istransferred to them. Judicial membershaving sole
specialized knowledge about an area sounds more interesting than
traditiona courts.

Assam hasrecorded establishmentsof tribuna sto decidecitizenship
of variousA ssam residentswho were of Assam or camein by crossing
borders. “ Foreigner”* meansaperson whoisnot acitizen of India. A
person can beacitizen of acountry if it passesall thecitizenship tests.
Hewill bearecognized member of astate and allowstofollow al the
customsand lawswhich areembedded in that country. He hastheright
to enjoy al thelegal rightsand privilegesgranted by astate. Indiaisa
democratic country who provides certain rightsand responsibilitieson
itscitizens. A democratic sysem dwaysprovidesfreedomstoitscitizens.
Fundamental rightsbestowed in Indian congtitution arethose freedoms.
“Any individud domiciledinIndiaautomaticaly becamean Indiancitizen
in 1949 if they were: bornin India, born to at least one parent who

3 TheForeignersAct, 1946, (Act 31 of 1946)
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themsalf wasborninIndia, or livinginIndiafor at least fiveyearsprior
to the Congtitution’scommencement. Individua sof Indian descent living
outside of the country could register for citizenship, but apersonwho
had voluntarily acquired aforeign nationality wasbarred from Indian
citizenship.”*According to Indian citizenship act, 1955 aperson canbe
detected asaforeigner if it accomplishesthe provisionsof foreigners
act, 1946 and foreigners (tribunal s) order, 1964 constituted by thesaid
order. A person shall bedeemed to beaforeigner onthedate onwhich
tribund congtituted under theforeigners (tribunas) order, 1964, submits
itsreport that heisaforeigner to the officer or authority concerned.
These provisionsdo not talk about citizenship. Foreigner tribunalsare
formed through foreigner’sact, 1946 whichisacolonial legislation.
Officid membershave given conclusiverightsto decide the procedure
whichthey wanttofollow. Isit ajust thingwhichisgoingoninademocratic
and civilized society? There is no procedure prescribed under the
foreigners act asto how a person can be identified or detected asa
foreigner. Thesetribunalsarenot working inlegal manner asthereisno
specificlegidativeframework formed for themwhich they canfollow.

Deportationtimemeansexpulson of andienfromacountry. Those
who are not the national s of acountry have given certaintimeto leave
that country oncethey are proved non-nationals. There no deportation
timementioned inthesaid act. Maximum six monthsdeportationtimeis
givenaccording to 1951 internationa convention. If apersonisdeclared

4 Indian Nationality Law, available at:https://en.wikipedia.org/wiki/
Indian_nationality _|aw#:~:text=Entitlement%620by%620bi rth%6200r%20descent -
All%20persons%20born& text=Children%20born%200overseas%20are%
20eligible,for%20citi zenshi p%20t0%20be%20granted. (last visited on March
21,2022)

5 Rohini Mohan, “ ‘What's Going On IsReally Unfair’: Inside The Foreigners
Tribunals in Assam”, Huffpost, August 5, 2018, available at: https://
www.huffpost.com/archive/in/entry/what-s-going-on-is-really-unfair-inside-
the-foreigners-tribuna s-in-assam_a 23496313 (last visited on March 21, 2022)
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foreigner then the sameistransferred to detention centers. No certain
timeismentioned for hisdetention that isclear violation of humanrights.
Barpete district of Assam witnessed various casesof doubted citizenship,
addressingoneof ‘ DilipBiswas ¢ afarmer whoislivinginAssam from
40 yearstargeted by police authorities. Despite of having land revenue
and other documents, declared foreigner and showed theway to prison.
He was there for nine years because tribunal made an error in trial
proceedings. Many more casesare still pending and yet to come. Many
citizensfacing thisproblem areminorities, poor andilliterate, unprepared
to dedl withtheharshtribuna process. Theprincipleof Indian evidence
act 1872 statesthat if a person is asserting something then he must
provethat. State hastheresponsibility to proveitssidewhenthey are
taking a genuine person to these trials. Because some low-level
government official who have entered adata earlier made mistakein
entering, after lapse of many yearstaking citizenship back of Indian
citizen onthisbasisisnot valid. Arethese provisionsand procedures
hampering basic principleof ruleof law inajust society?

To beamember of thesetribunal saperson should be adistrict
judgeor additional district judgeor having agood judicia experience.
Thisoriginal provision wasdiluted and advocates having 10 years
experienceor of 55 years of age can also become amember. Itisnot
sorted hereand further changed with anew addition considering advocate
of 7-year experienceor retire civil servant to be amember. 200 and
more membersare gppointed burdening lakhs of cases. Will they easily
executethese casesin limited timeframeisabig question? Lack of
judicial experienceiscausing moremiseriesday by day. Only two-day
orientationisprovided for executing such alargetask of nationdity. All
major government appointments such asIAS, IPS have two years

& Rohini Mohan, “ Inside India’s Sham Trials That Could Strip Millions of
Citizenship”, Vice News, July 29, 2019, available at: https://news.vice.com/
en_us/article/3k33qy/worse-than-a-death-sentence-inside-indias-sham-trials-
that-coul d-strip-millions-of-citizenship (last visited on March 20, 2022)
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training. Learning aprocedurein such short timeframeisexceptional.
Retirement of High Court judgeis62 years, and thishasbeenraised to
67 yearsfor tribunal members. Earlier they appointed for two yearsbut
know stabled for oneyear. Most of the members are deciding cases
basel essly and asking pointless questionsfrom people. Giving their
judgmentsbased on documentswhich containsvariousflawvs made by
government officids. If aforeigner tribunal declared asmuch asit could
be, “foreigner” thenitisgood tribunal. Government isdeciding the
eigibility, age, tenure, salary issuesof memberswhenthey areunder the
scrutiny of High Court.

Most of the citizens are declared foreignersin ex-parte cases
without giving an opportunity of hearing. Thisisnot avaidjudticesystem.
Notices are given before 24 or 40 hours. T.N Seshan chief election
commissioner introduced anew concept of “ Doubtful” voter. Threelakhs
personsaredeclared ‘D’ votersand their voting right isceased. Children
and descendantsof ‘D’ votersarenot included intheNRC ist. On 31
march, 2019, 1.17 lakh people are declared foreigners. Only five are
deported. 63,953 are declared ex-parte. Assam continuoudy facefloods
and many natural calamities, peopledidn’t havether permanent native
placeduetothat, still we are expecting from these peopleto show their
documents. Assam border policeisdetaining people on simpledoulbt.
Thisnot afair justice system these government forcesare showing when
we have such strong laws.

Foreigners' tribunals are working arbitrarily with executive
adjudication. They arenot quasi-judicid. They areworking askangaroo
courts. Having unofficia court set up bresking basic rulesand procedures
of law. Disagreement among peopleregarding their casedecisonssounds
their unpleasant anticipation of fear. These courts should bring
transparency intheir procedures. Proceedingsshould beopentodl and
should work under strict check of High Courtssothat their functioning
canimprove. Noticeserved to suspicioudy declared ‘ foreigners without
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havingthemaingroundisunjust. Noticesareissued onimaginary grounds
showing seriousblot oncivilized judicial or quas- judicia system.

Findings

Tribunas’ arebought to restorejudticein asociety. Foreigners tribunds
areset uptodeclareillega migrantsareforeigners. To stop crossborder
activitiesandto control illega migrants', government hastaken agood
step. Thisstepistaken to control thecrimeratein Indiaand provide
citizenshiptothosewho arerationally sound citizensof India. Itwill also
helpin controlling the popul ation growthwhichraisedinAssaminfew
years. But thesetribunal swhich are set up to decidetheseissuesarenot
working properly. Thereisno set legal framework for thesetribunalsas
they cameinto existencefrom foreigners (tribunals) order, 1964. Rule
of suspicionisimposed on thecitizen; this should beremoved. Favor
should begivento Indian nationalsasthey arelivinginthiscountry from
so many yearsand earning their livelihood. Simple doubt by police
authoritiesshould not beacriterion of detainment for solong. Burden of
proof should be onthe stateto proveaperson’scitizenship. Just because
amplespdling migtakesinidentity cardsand other documents, citizenship
should not bedenied. After al these documentsare made by government
officialsonly. Solid proof or material should only be the criteria of
deportation. Membersshould betrained properly to execute such heavy
tasks. They should bewell qualified. Equal and ample opportunities
should provideto declared foreigner to defend hiscase. Timely notices
and proceeding should be conducted. Basic principleof ruleof law and
due process of law should keep in mind while deciding a person’s
netiondity.

7 TheTribunal System in India, available at:https://prsindia.org/billtrack/
prs-products/the-tribunal-system-in-india-3750 (last visited on March 22,
2022)
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Conclusion

Tribundsareformedto exercisejudicid mattersaccordingtotheprinciple
of naturd judtice. Foreigners' tribunalsneed reformsfor better functioning.
Clear-cut legal provisions can make them effective. Effective and
knowledgeablemembersacting judicioudy will removeillegal migrants
andrestorecitizenshipwho redly deservethe same. Strict monitoring of
High court will takethem to next level. Deportation should not base on
Mudlimminority. It should on valid groundsstated in law. Clerical error
shouldn’t snatch a person citizenship. Illiterate and poor declared
foreignersshould be given fair and equal opportunity of hearing and
show casing their citizenship. Citizenshipisahuman right and protection
of the sameisfundamental duty of government aswell asour Indian
Condtitution.
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SENTENCING POLICIESIN INDIA: CHANGE IS
NEED OF THEHOUR

Deepali Padhy?

“Judticewithout forceispowerl ess; forcewithout justice
istyrannica”
-Blaise Pascal

Abstract

Sentencing guidelinesare necessary ina country. Indiaisa country
that carries a bag of crimes. A country’s sentencing policy reflects
the morale, logic, and judgement present in the country. It aidsin
the establishment of a set level of punishment, and therefore the
law of a given community, in order to diminish the prevalence of
crime by reprimanding, rehabilitation, or any other legitimate or
justified technique. However, the concept of reprimanding and
sentencing policies has evolved and developed throughout ages.
This constant evolution hasresulted in a discrepancy in sentencing
policies. Adisparity exists based on thejudges discretion, i.e., their
decisionsand judgments. Before devel oping a punishment policy, a
balance between the victim'sand offender’srights must be achieved.
In comparison to the United Sates and the United Kingdom, the
Indian criminal justice system has a weak sentencing policy. The
article proposes that the legislature enact certain rules and
proceduresin order to reduce the number of conflicting judgments
and to ensure fairness and consistency when it comes to criminal
sentencing. The article also discusses the current Indian criminal
justice system, the principlesthat should be followed, and therules
that have been proposed and recommended for proper justice.

1 Student, Amity University Kolkata
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Keywords: Sentencing, Punishment, Victims Rights, India, Life
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Introduction

Thejudgeformally imposesasentence ontheoffender at the sentencing
phase of a court hearing. “In general words, the main purpose of
sentencingisfor theaccused to recognisethat he hascommitted an act
that isharmful not only to the society of which heisamember, but also
to his own future as an individua and as a member of society. The
country has sentencing and punishment rulesin place, but they need to
bealtered and eval uated at some point. However, theexisting guideline
regarding the sentencingisbeing formulatedinaway to givejusticeto
the society. Sentencing isoften regarded as one of the most important
componentsof criminal law, and it iswidely seen asthe state’' smost
powerful andintrusivetool?.

Thisisbecause sentencing affects not only the accused in court,
but also his family, friends, the crime victim(s), and the society or
community asawhole. Furthermore, sentencing should beviewed asa
concept that isinfluenced by themoral and social idealsthat existina
given cultureat agiven period. Indeed, it isoften assumed that the type
of punishment meted out for specific offencesdeterminesthefundamental
vaidity of any crimind justiceddivery system. Asaresult, it must befair
and proportionate.

Judgesshouldidedlly bereplacesbleand mutualy cons stent, making
comparableconclusionsinsimilar circumstances, so that no onegains
anunfair advantage by selecting thejudge or exerting undueinfluence
over theofficia or the processinwhich heworks. We expect thejudges
to usethelr discretion with wisdom, justice, and competenceto prevent

2 Mirko Bageric, “Punishment and Sentencing: A Rational Approach,”
Cavendish Publishing, p.3, 2001
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arbitrary, insolent, discriminatory, biased, intrusive, and corrupt
administration. However, determining which actionsor omissionsare
punishable, aswell aswho isto be punished and with what kind of
punishment or extent of punishment, necessitates consideration of a
number of factors, including the applicablelaw, therole of the offender
inthe commission of the offence, the nature or severity of the offence,
theavailability of evidence against theaccused, and judicial evaluation
of such evidence.

If welook from another perspectivethen the culmination of the
judicial process, which beginswith the detection, enforcement of the
law, prosecution, and judgement, isthe sentencing of aconvict. Thus,
the significanceof sentencing resdesinthefact that it servesastheface
of justiceaswell asafuture deterrenceto potential |awbreskers. There
isnodoubt that Criminal Courtshaveexcelledintheart of fact-finding
andlaw application, but thereremainsagap whenit comesto the process
of sentencing.

Sentences are statements in judgments that specify the legal
punishment for acertain offence. When the sameisimplemented and
operationalised, itisreferred to asa' penalty.” Asaresult, the sentence
might be cons dered the precursor to the actua imposition of punishmen.

Historical View
When we examine India’s history, we can see that the concept of
Penology has been present since the beginning. It took onthe meaning
of danda-niti, whichliterdly trandatesto* principleof punishment.” Manu,
India sfamouslaw giver, said emphatically that Danda®isaderivative
of Dharma Though criminology isarecent development intheWes, it
was afully established topicin our country beforethe Christian era
began. Our Dharmashastras, such as the Vedas, Smritisastras, and

3 KunjuJanaratharan v. Sate of Kerala, AIR 1979 SC 916
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Kautilya sArthasastras, have awealth of literature on danda-niti or
criminology. The offender wastreated with the greatest tolerancein
India sancient civilization, when Dharmareigned supreme, but was
gradually evicted by the state’' s political power throughout the Mughal
and British centuries.

Sentencing policies in India

Thesentencing policy of acountry refersto the systemit usesto punish
itscriminals. The sentencing policy representsthe society’slevel of
judgement and rationalefor aparticular offence. It isthebasic guiding
principle of acountry’scrimina justice delivery system. Sentencing
guiddinescan bethought of asaformulafor determining what gppropriate
punishment for acertain offenceis. Thisarticlefocuseson thetype of
punishment and itsgenerality inthecrimina justicesystem, rather than
thetypeof offence.

Beforeweget intothedifferent typesof sentencesand punishments,
aswell astheregulationsthat governtheminIndia, it'svital tofirst
definewhat asentencing policy is. Thecrimina justice systemsof each
country differ. Somecountriesplaceagreater emphas son the punishment
that should be meted out to the criminal, while others place agreater
emphasison therehabilitation that can be provided to the perpetrators.
A particular court system’s sentencing policy would bethe primary
rationaleusedinthiscase. Thereisno uniform or stringent punishment
regimeinindia

Although courts have occasionally put out specific conceptsand
cons derationsthat judges shoul d examine when cons dering sentences,
no such guidelines have been established. Deterrence, proportionality,
and rehabilitation wereal stressed in Soman vs. Sate of Kerala®, for
example

4+ AIR(2013)11SCC382
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“Punishments are dealt with in Chapter 111 of the IPC. Section 53
primarily contemplatesfivetypesof punishment. Heré saninventory of a
number of them:

* Desath

o Lifeimprisonment

* Rigorousimprisonment or ordinary imprisonment

* Property forfeiture

* Fne

Every crimeoutlined by the | PC hasaminimum and maximum pendty
that can beimposed.

Why Sentencing GuidelinesareNecessary in I ndia?

Over time, thelndian courtshaveindirectly pointed out the necessity for
asentencing policy by uneven decison-making and erroneousrationaes.
Theconcept of aggravating and mitigating variablesislikewiseaguestion
of instance and circumstance, asisthe concept of rarest of therare
cases. It hasnot been specified and isentirely up to the discretion of the
individua making thedecision; what isharshfor one person may not be
terriblefor another. Therequirement for asentencing policy doesnot
endwhenthetria isover. It comesinto play oncemorewhen determining
thelength of an offender’ sprobation.

InMarch 2003, the Committee on Criminal Justice Reforms, aso
known asthe“Maimath Committee,” abody established by theMinistry
of HomeAffairs, issued areport emphasising the need for structured
sentencing guiddinesin order to reduce uncertainty in sentenceawarding.
Similar findingswere made by the M adhav Menon Committeein 2008
regarding the necessity for astrong protocol guiding sentenceshanded
down by Trid Courts. Inaddition, in 2010, India'sthen-Law Minister
indicated publicly that attemptswere being madeto establish anunified
sentencing policy inlinewith USand UK Sentencing Guiddlines.
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With section 354(1) (B) of the CrPC®, which requiresjudgesto
declarereasonsbeforeimposing the death sentence, and section 354(3),
whichreguiresjudgesto statereasonsbeforeimposing lifeimprisonment
or the death penalty. Despite these protections, thelack of sentencing
guiddinesgivesjudgesand the court alot of power. Theultimate part of
the proceduresis sentencing, which awardsjusticeto both thevictim
andthecrimina. Nonetheless, judges andlegidators persona opinions
and laws are used to determine punishment. Some judgesreducethe
sentencein order to help thecriminal rehabilitate. Nonethel ess, some
judgesimpose harsher penaltiesjust to set an example.

Thetria court additional session Judge G P Thargjaacquitted the
defendant in the Priyadarshini Mattoo case?, despite knowing that he
had smply committed the crime. Thejudgewasobligated to acquit him
in this case because he was granted the benefit of the doubt. The
government wasforced to seek an apped inthe Delhi High Court and
was handed capital punishment only because of media and public
pressure. Theconvict filed another gpped at the Supreme Court, claming
that the lower court’s decision to impose capital penalty was based
solely on media pressure. The Supreme Court maintained the High
Court’sdecision but lowered the death pendlty tolifein prison.

Themagjority of judicid discretionisfoundin S.360, whichalows
afelonto bereleased on probation. Thesection’sgoal istotry toreform
crimina swho poseno subgtantial thregt to society. Thisiscommunicated
by limiting the section’s application to circumstancesin which the
following conditionsaremet:

e A woman convicted of an offencefor whichthe punishmentisnot
desth or lifeimprisonment.

5 TheCodeof Crimina Procedure, 1973, (Act 2 of 1973), §354(1)(B),
6 Sate(Through CBI) v. Santosh Kumar Singh, 2007 CriL. J964,133 (2006) DLT
33
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e A personundertheageof 21 whoisguilty of acrimefor whichthe
penalty isnot death or lifeimprisonment.

e A maleover the age of 21 who has been convicted of acrime
punishableby afineor aterm of imprisonment of not morethan 7
years.

Inthe case of Modi Ramand Lala v Sate of Madhya Pradesh’,
the defendantshacked off thevictinysnoseand maleorganinretdiation
for thevictim marrying hiswife. Thetria court sentenced himto one
year of solitary confinement, citing thevictim’s provocative act asa
factor inthe crime’scommission. In an appeal, thetop court reduced
the sentenceto eight yearsof solitary confinement. Evenif thevictim's
act wasoffensve, thehigh court stated that thetria court’slenient attitude
wasinsufficient. Furthermore, the sentence wasreduced to threeyears
of solitary confinement after exceptional leave was granted by the
Supreme Court.

The Supreme Court attempted to strike a bal ance between the
seriousness of the offence and the circumstances of the case, eventually
admitting that the behaviour was offensive. Thecomplexity of India's
sentencing policy isdemonstrated by the three ending punishments
imposed by three courts. Thiscreatesaneed for theguiddinesinIndia

Purposeof SentencingIn India

Therearetwo basic dimensionsto punishment. The purpose should be
suchthat it justifies punishment and the proportionality of natureand
quantum of punishment in relation to the nature and seriousness of the
crime. Thereisalso adifference between the purpose and the severity
of the punishment given by the courts.

e “Retribution” isfounded onthe notionthat inflicting painonthe

7 AIR1972SC 2438
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perpetrator or subjecting them to other unfavourable consegquences
isthemoral and proper course of action. Man hasanatural want
toretaliate, and if thisdesireisnot sated, the party who has been
victimised by crimeislikely to takelaw and order into their own
hands, bringing the community toitsknees. Though it appearsto
beof arudimentary character, itspresenceinthe Crimina Justice
systemiscongtantly felt.

e “Deterrence’ isbased on the assumption that manisarational
being with freewill. However, the claim that human beingsand
their behaviour aretoo unpredictableto bereduced toamechanistic
formulacan bedisputed. Punishmentsarefrequently harshinorder
to send the message that everyonewho commitsacrimewill be
dedlt with smilarly, thusacting asadeterrent.

e “Rehabilitation” isbased onthe premisethat human criminality is
influenced by external andinternal variablesthat can be predicted
by professionalsin order to prevent future crimes. It has been
heavily chastised because thefocus has shifted from the courtsto
the prison authorities.

e “Prevention”, thisgpproachdlowsfor theadministration of suffering
inorder todeter futurecrimind activity. Genera prevention attempts
to deter membersof society who havenot committed certain crimes
from doing so in the future, as well as to create a frightened
environment for thosewho haveapredilection for doing so.

I ssuesAssociated with Sentencing Policies

It should be evident from the preceding section that the government
must addressanumber of challenges. Inacaseinvolving theconfirmation
of adeath sentence, the High Court of Delhi®acknowledged that India
has a clear sentencing strategy, stating that “for certain offences, a

8 Satev. Rgj Kumar Khandelwal, date of judgment 08 May 2009
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minimum term is imposed with a cap in so far as the maximum is
concerned.” For some offences, amaximum sentenceisset, leaving the
minimum to the Court’sdiscretion, which could beasingleday. The
notion of proportion between crimeand punishment, which requiresthe
Judge to produce a balance sheet of mitigating and aggravating
circumstances and, after balancing thetwo, awarding an appropriate
sentence, hasevolved over timeto hel p easethe problem of sentencing.
Wetake notice of many decisionson the subject, each of which brings
up agtuation or two, and we categorisethem asaggravating or mitigating.
The Supreme Court of Indiarecognised theabsence of judiciary-driven
rulesinIndiascriminal justice systemin Sate of Punjab v. Prem Sagar
& Ors’., adding, “In our judicial system, we have not been ableto
formulatelega principlesasregards punishment.” Except for making
notesabout the purposeandintent of the sentenceinflicted onan offender,
the superior courts had not provided any guidelines.”” Whereasthe
quantum of penalty for commission of asimilar type of offencevaries
from minimum to maximum, evenif the same sentenceisimposed, the
principlesemployed are determined to bedifferent,” the Court observed.
Similar incons stencieshave been observedintheapplication of fines. In
India, neither thelegidaturenor thejudiciary haveissued any structured
sentencing guidelines. In March 2003, the Ministry of HomeAffairs

Committee on Reformsof the Crimina Justice System (The Maimath
Committee) issued a report emphasising the need for sentencing
guiddinestoreduceuncertainty in sentenceawarding, Sating, “ Thelndian
Penal Code prescribed offences and punishmentsfor thesame.” Only
the maximum penalty ismentioned for many offences, whereasonly the
minimum is specified for others. The Judge has alot of latitudein
determining the punishment within the statutory parameters. The Judge
isnolonger guided in selecting the most appropriate penalty based on
the circumstances of the case. Asaresult, each Judge useshisor her
discretionin accordancewith hisor her own judgement. Asaresullt,
thereisno consistency. The pend code and sentencing guiddinerulesin

s AIR(2008) 7SCC550
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various nations provide guidelines on sentence options. In our country,
suchlegidationisrequired to reduce confusionin the sentence-giving
process.

Disparity in Sentencing

Convicts unguided punishment resultsintheoffender’ sfundamentd rights
being violated indirectly. Everyonemust betreated fairly, according to
Article 1416. However, when different sentencing offenders who
committed the same crime in the same situation are given different
sentences based on the convict’sbackground, thisviolatesarticle 14. It
leadsto anincreaseinthenumber of appea sto higher courtsby convicts
who believether conviction wasunjustified and want to seek redress.
Because of the delay in sentencing, the case is dismissed after a
considerable period of time. Both the criminal and thevictimwill be
subjected to menta and physica suffering, aswell asthelossof property
of thepartiesinvolvedinthecase, dl of which affect theright toadignified
life. Thisdelay isaviolation of theright to aspeedy trid under Article21
inthe case of Kartar Sngh vs. Punjab.

One of the argumentsin the Jagmohan case' was that section
30220 of the IPC, which gives the judiciary broad authority, is
uncongtitutiona. Thecondtitutiona bench of the court, however, rgjected
it, arguing that thelegidature has del egated authority tothejudiciary.
Thereisalot of leaway in deciding on asentence, and it'shard to know
all of therulesfor exercising discretionary power, and found that the
judiciary hasbeen acting in accordance with thelaw. SincethelPC's
inception, the rules have remained the same and are based on well-
established concepts. Oneof thedifficult difficultiesin ReggendraPrasad's
case? wasthe phrase discretion.

10 AIR1787,1962 SCR(2) 395
11 Jagmohan Singhv. The state of U.P, 1973AIR 947, 1973 SCR (2) 541
12 RajendraPrasad Etc v. Stateof U.P, 1979 AIR 916, 1979 SCR (3) 78
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The court ruled because of the lack of criteriaand the use of a
discretionary inimposing asentenceisaviolation of the Constitution.
The court a so expressed reservations about the well -established ideas
intheby interrogating thejudgesin the Jagmohan case, it became clear
that each judge’s opinion would differ based ontheir viewpoints. The
court further stated that if the court itself had to make adecision, it
would create ambiguity. It createsitsown set of rules. Following the
delivery of thesetwo judgments, specid reasonsweregiventothejudges
inquired if they wanted to mention the degth penalty.

International Scenario

e TheUSFedera Sentencing Guidelineshavebeenineffectinthe
United Statessince 1987. These guidelines establish acons stent
framework for sentencing personsand organi sations convicted of
crimes and misdemeanoursin federal courtsacrossthe United
States. Only more serious offences, such as misdemeanoursand
crimes, arecovered by the Guiddines. The Guiddineswereinitidly
mandatory for Federal Court Judges, but after the US Supreme
Court’sdecisonin USv. Booker, thefedera guiddineswereruled
to beuncongtitutiond , dthough they wereupheld asadvisory only.

e Since2010, the UK Sentencing Guidelineshave beenineffectin
England and Wales. In the United Kingdom, courtsarerequired
tofollow sentencing guiddinesunlessitisintheinterestsof justice
to do otherwise.

e The guidelines specify key elements that the Crown and the
Magidtrate' scourt should cons der when deciding onapunishment.
The Sentencing Council isanon-profit organisation that provides
guidelines, supportsacons stent gpproach to sentencing, and raises
public knowledge about it. The Coronersand Justice Act of 2009
edtablished anew system of sentencing guideines, which havebeen
ineffect sncethen.
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o |testablished the Sentencing Council,, alegidative organisation that
devel ops sentencing guidelinesand overseesthelr implementation
and effects.

Public Opinion Regar ding Sentencing Policies

People’s reactionary remarks, widely known as Opinion Polls, are
frequently miscongtrued with public opinion. Peopl€ sreectionsarelargely
emotional in character and are dependent on his socio-political and
cultural connection. A well-managed public discussion canhelpto creste
aninformed public. Sentencing Policy isafundamental necessity inindia,
asevidenced by the examplesand judicial decisions. Because of an
established model that isopague, non-responsive, and unaccountable,
thejudiciary isundergoing acrisisof confidence. India's Supreme Court
istheonly court intheworld that hasthe sole power tointerpret thelaw.
Thejudiciary isthought to bean dlite class, and its separation fromthe
publicisregarded acceptable and necessary sinceit givesit asense of
authority. InIndia, the courts have the sole authority tointerpret laws
and to expand itsinterpretation to the point that it interfereswith other
government agencies.

Policymakers' perceptionsof public opinionaresignificantly more
complicated. Frequently, they will encounter awiderangeof viewpoints
onapotentia policy issueinvolving sentencing. Itisablessngindisguise
sinceit provides abundant chancefor them to implement aternative
sentencing reforms, which, if implemented, will not only speed upthe
decision-making process but also lower the policy’s cost impact. By
involving society in conversations that may not be acceptable to
individuasindividualy, theseimprovements can be made acceptableto
society. Itisnot dwaysessentid toincreasethe harshnessof the sentence
to generatealegitimate deterrent inthe minds of potential convicts. For
example, following therecent Nirbhayacase®, apopular demand that

3 Mukesh & Anrv. Statefor NCT of Delhi & Ors, 2017, 6 SCC 1
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has been supported by the mediaand the publicisthat therape convict
be sentenced to death. However, policymakers should make people
awarethat death sentencesareamong the“rarest of rare” punishments,
with ahigh bar of proof. Asaresult, it'spossiblethat the sentence will
bereduced. Thisposition can only be made apparent by including the
publicin debates.

GuiddinesPut Forth By SupremeCourt of India

The Supreme Court hasissued severd sentencing guiddinesfor certain
sentencesin specific cases, which are discussed below:

1. Inthe case of Dhananjay Chatterjee vs Sate of \\est Bengal *4,
according to the reasoning given by the court, the accused got
married and hasagirl child, forgetting and forgiving hispast conduct
of stalking for dmost two yearsdespite being alawyer, themanner
and motive of crimecommission, andtotopit all off, suggesting
the possibility of reform after the death of hishigh-profile police
officer.

2. Rajuv.Sate of Karnataka isacase wherethe plaintiff sued the
dateof Karnataka. Thiscasedemongrated that thelndianjudiciary
isnot victim-centred; the convict’s sentence waslowered solely
onthebasisof thevictim’'salegedimmora character intheeyesof
thelaw.

3. Focusing on mitigating circumstances, the court upheld the
conviction of the accused but replaced the * death penalty’ with
‘lifeimprisonment’ onthegroundsthat:

Thecourt stated unequivocaly that aggravating circumstancesexi,
andthat parents proclivity to overindulgetheir children oftenleads
tothemost heinousof Situations, such astheoneat hand, inwhich

14 AIR 1994 SCR (1) 37,1994 SCC (2) 220
15 AIR222,1994 SCC (1) 453
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an accused belongsto acategory with unlimited power or pelf, or,
even more dangeroudy, avolatileand heady cocktail of thetwo.
Despitethefact that the court noted the worrisome episodes of
such socid classredlities, it concluded that the balance of the case
favoursthe gppel lant, and that thegoal sof justicewould be served
if hisdesth sentencewas converted to lifeimprisonment.

4. Theidentification and application of the ‘rarest of rare’ theory,
enunciated in Bachan Sigh’scase, required significant specificity in
the case of Machhi Singh v. Sate of Punjab'®. One of the
concernsthat drew the court’sattention in thiscasewasthe primary
rulestofollow initsapplication. Infive consecutive episodes, a
violent feud between two families resulted in the deaths of 17
people. The Sessions court heard the applicant and hisassociates.
Thisappellant wasone of thefour peoplewho received thedeath
penalty. Hisdeath sentence was upheld by the Punjab High Court,
forcing an appedl to the Supreme Court.While hearing the apped,
the Supreme Court considered and lay down what may be deemed
standard guidelinesto befollowed in order to clarify the* rarest of
rarecases’ formulafor imposing adeath sentence, asoutlinedin
Bachan Singh’scase.

5. TheAccused in the matter of Mohd Chaman v. Sate (N.C.T.of
Dehi)Y, vicioudy raped and killed aone-year-old child. Thedeath
pendty wasimposed by thelower courts, who viewed theincident
as the rarest of the rare occurrences. The death penalty was
awarded by thelower courts, but when the case was submitted to
the high court for clarification, the high court overruled thelower
courts, declaring that the convict did not pose athreat to society
and lowered the punishment.

16 AIR 1983, SCR (3) 413
AIR (2001) 2SCC 28
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Conclusion

The sentencing guidelines should be established in such waysthat it
should pay heed to the voices of the voiceless and even punish the
offendersto givejusticeto thesurviva. Thesignificanceof justicefor
society’smembersisparamount in any legal system. Inthissector, the
protection of rightsthroughfair trids, aswell asacompetent punishment
system capabl e of striking aba ance between thevictim and the offender,
must be considered. Casescan nolonger bedetermined by giving judges
such broad powersand leaving the crimind justice systemto thejudges
whimsand fancies. Judges support their decisionswith rationales, yet
theserationa esareinsufficient to meet the objectivesof crimind justice
delivery systems, resultinginanincoherent legal system. Indiarequiresa
sentencing strategy that limitsthislargerange of punishment options.
Thelndianjudiciary hasmatured, and suitable punishment policiesare
due. Individualization, non-uniform or random sentencing must be
abandoned in Indiain favour of certainty and rationalein sentencing.
With sentencing standardsin place, the courtswill beableto react tothe
community’sdaily criesfor justice. Judgesmust beabletoimposesuitable
pendtiesthat are proportional to the offencecommitted. Theretributive
and just desert conceptionsof criminal punishmentscan only bemet in
thisway.
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